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TO THE AMERICAN PEOPLE: 


Your sons, husbands and brothers who are stand- 
ing today upon the battlefronts are fighting 
for more than victory in war. They are fight- 
ing for a new world of freedom and peace. 


We, upon whom has been placed the responsibil- 
ity of leading the American forces, appeal to 
you with all possible earnestness to invest in 
War Bonds to the fullest extent of your 
capacity. 


Give us not only the needed implements of war, 
but the assurance and backing of a united 
people so necessary to hasten the victory and 
speed the return of your fighting men. 
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Just Off the Press. A new book on direct-mail 
methods for selling bank services with many sug- 
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cusses mailing lists, writing copy, mechanical 
details, booklets, folders, etc. An indispensable 
book for every bank advertising department. 


Price $2.50 delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street Cambridge 42, Mass. 





SECONDARY RESERVES 


and the Investment of 


WARTIME DEPOSITS 


By 


FREDERICK W. MARRINER 
: Vice-President 
Union Market National Bank, Watertown, Mass. 


Contents 
A study of Liabilities the Basis 
for an Investment Policy 


Purpose of Primary and Second- 
ary Reserves 


Character of Secondary Reserves 


Application of Secondary Reserve 
Principles to Pre-War Deposits 
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est Rates 
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the Trend of Interest Rates 
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NE of the outstanding prob- 

lems of banking these days 
is the maintenance of adequate 
liquidity. Especially important is 
the proper handling of inflated 
deposits resulting from war financ- 
ing. The author, who has had 
more than fifteen years experience 
as the investment officer of a 
medium sized bank, discusses such 
subjects as: A Study of Liabilities 
as the Basis for Investment Policy; 
Application of Secondary Reserve 
Principles to Pre-War Deposits; 
the Effect of Government Financ- 
ing on Commercial Banking; 
Economic Factors which Influence 
the Trend of Interest Rates; the 
Value of a War Loan Deposit 
Account. The book contains a 
wealth of practical suggestions for 
the wartime investment policy of 
the smaller banks. 
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Enclosed find check for $1.50. Please send me postpaid a copy of “Secondary 
Reserves and the Investment of Wartime Deposits” by Frederick W. Marriner. 


POR e eee e enema eee eee eee Eeee EEE OEEEHEOEE EE EEOE SEES SHEE ee OEE OOESEEEEESOEEEEEEEEEEEEEESEETSEEE OSES EEEEEESEEEEEESOSSSESSOEESESEES 


IMEI 2 V atk ok See cro aaa gn cw es aU ac ay oc a Rien ai atin ia at 


BLJ—3M 





THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


Vol. 62 


MAY, 1945 


Contents 


BANKING ARTICLES 


Some Problems Involving Forged Gov- 
ernment Checks — S. Willard Dono- 


BANKING LAW ARTICLES 


Suit Affecting Membership Rights in 
Federal Reserve System Must In- 
elude Board of Governers of System 


Government Allowed to Recover Pro- 
ceeds of Pension Checks to Which 
Payee Was Not Entitled 


Statute Regulating “Community Cur- 
rency Exchanges” Held Constitu- 
Cenadss . SA TO ees Se Eee 


BANKING DECISIONS 


Negotiability of Note Not Impaired 
by Qualified Indorsement of Receiv- 
er of National Bank on Sale of 


Deposit with Joint Right of With- 
drawal Insufficient to Create Joint 
Interest with Right of Survivorship 

Creditor of Foreign Bank Entitled to 
Preference of Assets Held by New 
York Agency 

Presumption of Joint Tenancy of 
Bank Account Rebuttable 

Delivery of Bank Book to Agent of 
Donor Held Valid Gift 

Act of Creating Deposit in Joint Ac- 
count and the Intention of Making 
Gift of Deposit to Other Person 


Named Need Not Occur Simultane- 
ously to Render Gift Valid 


Endorsement Guaranteeing Payment 
of Note Renders Endorser Liable 


Check Held Not Drawn to Fictitious 


TRUST AND TAX DIGEST 


INVESTMENT AND FINANCE — 
Osear Lasdon 


THE BANKING LAW JOURNAL is published monthly on 


the 15th of each month. 


Subscriptions, $8.00 a year in the 


United States and possessions; $9.00 in Canada and foreign 


countries. 


Single copies 75 cents. 


Copyright, 1945, by Brady 


Publishing Corporation. Entered as Second Class Matter at the 
Post Office at Boston, Mass., under the Act of March 3, 1879. 


No. 


5 


436 


439 
441 


BANKERS PUBLISHING COMPANY, Publishers 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith F. Warren, Editor and Publisher; Alexander Puglisi, Business Manager 
Joseph A. Nobile, Legal Editor; Oscar Lasdon, G. Rudolph Nobile, Associate Editors 


New Yorx Apvertisinc Orrice: Franx P. Syms 
505 Firta Avenue—Murray Hill 2-0326 


ein "a Banking Law Journal combined with The Bankers Magazine is on file in banking, 
and public libraries and is indexed every month in the Industrial Arts Index and the 


Index to Periodicals. 


refe?ence 


nternational 





. written by a banker 
for bankers 


CONVERSION OF 
COMMERCIAL BANK FUNDS 


By H. E. ZARKER 
Treasurer, Princeton Bank & Trust Company, Princeton, N. J. 


Wirs a Foreworp sy 
HAROLD STONIER 


Executive Manager, American Bankers Association 


CONTENTS Every BANK has available for in- 
vestment its own funds and the funds 
of its depositors. The great problem of 
banking is to invest these funds so as to 
A Speciric APPLICATION OF combine safety and liquidity with ade- 
THE PLAN quate and consistent net profits. The 
FLEXIBILITY OF THE PLAN problem for each bank is to adopt a 
Bank OPERATIONS AND policy of “conversion of funds” that will 
Feperat Deposit meet the particular needs and circum- 
INSURANCE stances of its own community. Such a 
Service CuHarce TrEcu- policy should not be based upon the 
NIQUE current demand for loans but upon the 
STATEMENT OF PRINCIPLES character of the bank’s deposits and the 
AND STANDARDS OF variation in deposit balances as may be 
INVESTMENT determined by an analysis. In this book 
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ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee. takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 
We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 


BANKERS PUBLISHING COMPANY 
465 Main Street 
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Some Problems Involving Forged 
Government Checks 


By S. WILLARD DONOVAN 


Of the Indemnity Insurance Company of North America 


OST of the problems concern- 
ing checks which come to the 
attention of Blanket Bond In- 
surers involve claims of forged en- 
dorsements. With few exceptions, 
Government checks and regular 
business checks are subject to sub- 
stantially the same rules. 

This subject covers a broad 
field, but I shall outline briefly a 
few interesting cases: 

In the case of United States 
versus Guaranty Trust Company 
reported in 293 U. S. 340, it was 
decided that an_ endorsement, 
- proper under law of foreign coun- 
try, where it is made, gives title to 
bank in this country to enable it 
to defeat Government claim, even 
though endorsement would be con- 
sidered to be a forgery under our 
laws. The facts in that case are 
as follows: A check was drawn on 


From an address before the Surety 
Claimmen’s Forum at a meeting held 
recently in New York City. 


the Treasury of the United States 
by the disbursing clerk of the 
United States Veterans’ Bureau 
and mailed to the payee in Yugo- 
slavia. Neither the payee nor any- 
one on his behalf received or en- 
dorsed same. Thereafter, the name 
of the payee was written on the 
back of the check by some person 
who had no right, title or interest 
in and to the instrument. Subse- 
quently, the check was transferred 
and delivered through two banks 
in Yugoslavia which paid a valu- 
able consideration, and without 
notice of the forgery. In due 
course, the check was transferred 
to the Guaranty Trust Company 
in New York. The Treasurer of 
the United States upon receipt of 
the check paid same by crediting 
the Federal-Reserve Bank of New 
York with the amount and the 
latter in turn credited the Trust 
Company with the amount. There- 
after, upon learning of the 
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forgery, the United States re- 
quested, through the Federal Re- 
serve Bank, reclamation from the 
defendant, which was denied. Only 
the Guaranty Trust Company 
guaranteed the previous endorse- 
ment. 

The check was both drawn and 
payable in the District of Colum- 
bia. By the law of the district, a 
forged endorsement of the payee’s 
name is declared to be wholly in- 
operative. By the law of Yugo- 
slavia, as stipulated in this case, 
the transferee of a check who takes 
it in good faith and for value with- 
out notice that the endorsement of 
the payee’s name was forged, and 
without negligence or fraud on his 
own part, acquires title to the in- 
strument and the right to collect 
and retain the proceeds. 

The District Court directed a 


verdict for the plaintiff and the. 


Court of Appeals reversed the 
judgment. Certiorari was granted 
and in affirming the judgment of 
the Court of Appeals, our Su- 
preme Court in its opinion stated 
that: under several principles of 
conflict of laws, adopted by both 
Federal and State Courts, the 
validity of a transfer of a chattel 
brought into a country by the con- 
sent of the owner is governed by 
its law, and that rule applies to 
negotiable instruments. In this 
case, the rule is particularly appli- 
cable for the Government having 
made the check payable to one 
therein described as a resident in 
Yugoslavia and having mailed it 
to his Yugoslavia address, must be 
deemed to have intended that it 
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should be negotiated there, accord- 
ing to the law of that country. It 
was thereby given something of the 
quality of a foreign bill, although 
technically, the check was de- 
livered within the district when 
mailed there. 


Guarantee of Prior Endorsements 


Another interesting case is that 
of United States versus First Na- 
tional Bank of Chicago, 138 Fed. 
2d 681. An action, based on the 
guarantee of prior endorsements 
was instituted to recover the 
amounts disbursed by the plaintiff 
in payment of twenty-two checks. 
The payee’s endorsement on each 
of these checks was forged. After 
the parties had entered into a 
stipulation of facts, plaintiff’s 
motion for summary judgment 
was denied and defendant’s motion 
for judgment was granted; an ap- 
peal followed. The checks were 
pension checks having the same 
payee, Louis Woodall, who had 
died in November, 1927. Varieus 
agents of the plaintiff drew the 
checks during the period from De- 
cember, 1927, to July, 1934. They 
were drawn on the Treasurer of 
the United States and were col- 
lected through plaintiff’s fiscal 
agent, the Federal Reserve Bank 
of Chicago. None of these checks 
was presented directly to defend- 
ant, who on various dates, col- 
lected the checks, crediting the ac- 
count of the transferor, i. e., the 
immediate prior endorser. It also 
endorsed the checks with the usual 
endorsement stamp, making the 
checks payable to the order of any 
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bank and guaranteeing all prior 
endorsements. It is on this that 
the United States seeks to estab- 
lish the defendant’s liability. Each 
check, immediately after payment 
by the Federal Reserve Bank of 
Chicago, was delivered to the 
Treasury Department. 

A few months following the 
payee’s death, an undertaker filed 
a claim with the Veterans’ Bureau 
for burial charges. Subsequently, 
a check was mailed to the claimant. 
This check was drawn on the 
Treasurer of the United States by 
the disbursing clerk of the Vet- 
erans’ Bureau. In August, 1934, 
the folder of the Veterans’ Bureau 
relating to the death benefits of 
the payee was combined with that 
of the Bureau of Pensions at which 
time, it was noted that pension 
checks had been improperly issued 
in the name of Louis Woodall since 
November, 1927. The plaintiff 
argued that the Veterans’ Bureau 
and the Pension Bureau were sepa- 
rate and distinct entities at the 
time the former received the claim 
for funeral expenses, so that notice 
to one was not notice to the other 
and to hold otherwise would place 
an intolerable burden upon the 
Government in the conduct of its 
business. 

The Court held that the Gov- 
ernment was culpably negligent in 
issuing the checks because it failed 
to exercise reasonable care when 
the Veterans’ Bureau knew of 
Woodall’s death. 

The principle is that knowledge 
of one Governmental department 
is knowledge to all departments. I 
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have been given to understand that 
the Department of Justice feels 
that this decision is erroneous and 
will not accept this type of notice 
as a proper defense. It further 
feels that the case was emascu- 
lated by the case of the National 
Metropolitan Bank against the 
United States, 65 Supreme Court 
Reporter 354, dated January 8, 
1945. 


Forged Endorsements 


This latter case in which Jus- 
tice Black delivered the opinion of 
the Court involved the issuance of 
144 Government checks by a one 
Foley, a civilian employee in 
the Paymaster’s Office of the 
Marine Corps. Foley forged cer- 
tain pay and travel mileage 
vouchers in the names* of living 
officers, resulting in the issuance 
of these checks which were duly 
signed by the authorized disburs- 
ing officials, during a period cf 28 
months beginning in July of 1936, 
and ending in November of 1938. 
The checks were drawn on the 
United States Treasury, payable 
to the order of the officers and de- 
livered to Foley for distribution to 
them. Foley forged their endorse- 
ments, added his own name as 
second endorser and deposited or 
cashed the checks at the Anacostia 
Bank. Without investigating the 
genuineness of the payee’s signa- 
tures, that bank endorsed the 
checks and transmitted them to 
the National Metropolitan Bank. 
Both banks specifically guaran- 
teed prior endorsements. The 
Government discovered the fraud 
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in November of 1938, and shortly 
thereafter demanded repayment 
from the National Metropolitan 
Bank which refused. An action 
was instituted by the Government 
in August, 1942, in the District 
Court to recover the payments 
made. The complaint contained 
two counts, one for breach of ex- 
press warranty and one for money 
paid under a mistake of fact. The 
bank in filing its answer, admitted 
that it had collected the money- 
for the account of the Anacestia 
Bank after presenting the checks 
to the Government with its 
stamped endorsement guarantee- 
ing prior endorsements. As a de- 
fense it set up the following: 

1. The endorsement did not 
amount to a guarantee of the 
payee’s signature ; 

2. Issuance of the checks by the 
Government was a warranty that 
they were not “fictitious,” but 
genuine and issued for a valuable 
consideration, and this warranty 
was breached; 

3. The Government’s disbursing 
agencies neglected properly to 
supervise and examine the trans- 
actions both before and after the 
first and succeeding checks were 
issued, thereby delaying discovery 
of the fraud, and this neglect. not 
the bank’s guarantee caused the 
Government’s loss. The District 
Court granted the Government’s 
motion for judgment on the plead- 
ings and the Court of Appeals af- 
firmed, in 142 Federal 2d 474, on 
the authority of its own prior de- 
cision in the case of Washington 
Loan & Trust Co. v. The United 


States, 1943, 134 Federal 2d 59. 
Certiorari was granted. The 
United States Supreme Court in 
affirming the finding of the Court 
of Appeals stated that only re- 
cently in the case of Clearfield 
Trust Co. v. United States, 318 
United States 363, it had occasion 
to consider rights and liabilities 
of Government which stem from 
the issuance and circulation of its 
commercial paper and concluded 
that legal questions involved in 
controversies over such commer- 
cial papers are to be resolved by 
the application of Federal rather 
than local law and that, in the 
absence of an applicable Act of 
Congress, Federal Courts must 
fashion the governing rules. In the 
Clearfield Trust Co. case the Court 
held that presentation of a Gov- 
ernment check to it for payment 
with an express guarantee of prior 
endorsement amounts to a war- 
ranty that the signature of the 
payee was not forged, but genuine. 
Breach of that warranty, by pre- 
senting a check on which the 
payee’s signature is a forgery, 
gives the Government a right to re- 
cover from the guarantor when 
payment is made. The checks in 
the instant case were presented to 
the Government by the bank bear- 
ing forged endorsements of the 
payee’s name and a specific guar- 
antee by the bank. With refer- 
ence to the bank’s contention that 
had it not been for negligence of 
the Government’s administrative 
officers in detecting the fraud of 
its clerk, some, if not all, of the 
checks would not have been issued. 
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BANK MELLI IRAN 


(National Bank of Iran) 
Incorporated by Law in 1927 
Holder of Exclusive Right of Note Issue. 


CAPITAL FULLY PAID UP Rials 300,000,000.— 
RESERVE (BANKING DEPARTMENT) Rials 591,500,000.— 
RESERVES (ISSUE DEPARTMENT Rials 980,000,000.— 


Governor & Chairman of Executive Board: 
ABOL HASSAN EBTEHAJ 


HEAD OFFICE: Tehran, Iran (Persia) 

136 Branches and Agencies throughout Iran. 
London Correspondents: Bank of England. 

Midland Bank Limited. 

Martins Bank Limited. 

The Chase National Bank of the City of New York. 
New York Correspondents: Federal Reserve Bank of New York. 

Irving Trust Company. 

The Chase National Bank of the City of New York. 

Guaranty Trust Company of New York. 

Bank of the Manhattan Company. 

The Bank, through its banking Department, offers complete banking 
service for Foreign Exchange transactions, provides special facilities for 
Documentary Credits, etc., and with its numerous Branches in Iran deals 
with every description of banking business. 

Administers National Savings. 


The Court in its opinion stated 
that the answer alleged facts, 
which if true, did show negligence 
in failing to discover the frauds 
and since judgment was entered on 
the pleadings without trial, it 


must treat the case as though neg- - 


ligence in this respect had been 
established. This question as to 
the effect of the drawer—drawee’s 
negligence prior to a specific guar- 
antee of endorsement was not di- 
rectly involved in the Clearfield 
case; it was an issue in the case of 
United States v. National Ex- 
change Bank, 214 U. S. 302, a case 
in which the Court largely drew for 
the principles announced in the 
Clearfield decision. In the latter 
case, the Court pointed out that 
the National Exchange Bank case 





stood for the rule that prompt dis- 
covery of fraud was not a condi- 
tion precedent to suit in cases like 
this. The National Exchange 
Bank case presented the situation 
where 194 Government checks had 
been issued over a period of ten 
years as a result of forged vouch- 
ers. The Court went on to state 
that there as here, proper exiamin- 
ation and supervision by Govern- 
ment officials would have un- 
covered the fraud and thereby pre- 
vent it or reduce the loss. The 
collecting bank defended there as 
here on the ground that the Gov- 
ernment’s failure to discover the 
fraud should absolve the collecting 
bank from liability. The Court, 
applying the general law mer- 
chant, rejected the defense. The 
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rule there applied, as pointed out 
by the Court below in the case of 
Washington Loan & Trust Co. v. 
United States, 134 Federal 2d 59, 
has been almost unanimously ac- 
cepted by State and Federal 
Courts. The Court stated further 
that there is nothing here to sup- 
port the petitioner’s contention 
that the Government’s conduct in 
issuing the checks prompted it to 
guarantee the payee’s endorse- 
ment. Such a guarantee no more 
results from the issuance of Gov- 
ernment checks than any other 
checks. Government regulations 
concerning payment of its com- 
mercial paper point the other way. 
Treasury regulations have made 
guarantee of prior endorsements a 
pre-requisite to payment. Further 
that this guarantee was the pro- 
tection which the Government 
sought, not only as to checks which 
were issued in due course for a. 
valuable consideration, but as to 
checks which might have been ir- 
regularly issued. That the Ad- 
ministrative officers failed fully to 
perform their duty is no reason 
why the Government should be de- 
prived of the advantage of a guar- 
antee, independently made by one 
who is not under compulsion of 
any kind to make it. No equitable 
principles require that one who, 
for his own reason, guarantees a 
payee’s signature, after issuance 
of a check, shall be relieved of his 
voluntarily assumed obligation be- 
cause others who owed the Govern- 
ment obligations had previously 
defaulted in their obligations. The 
Court’s decision in this case clearly 





held that negligence of a drawer— 
drawee in failing to discover fraud 
prior to a guarantee of the genu- 
ineness of prior endorsements does 
not absolve the guarantor from 
liability in cases where the prior 
endorsements have been forged. 
Regulation J 

In handling Government checks, 
we should, of course, bear in mind 
“Regulation J” of the Federal Re- 
serve Act, particularly Section 5, 
wherein The Board of Governors 
of the Federal Reserve System au- 
thorizes the Federal Reserve Bank 
to handle checks subject to the fol- 
lowing terms and conditions; and 
each member and _ non-member 
clearing bank which sends checks 
to any Federal Reserve Bank for 
deposit or collection shall by such 
action be deemed (a) to authorize 
the Federal Reserve Banks to 
handle such checks subject to the 
following terms and conditions; 
(b) to warrant its own authority 
to give the Federal Reserve Banks 
such authority; (c) to agree to 
indemnity any Federal Reserve 


Bank for any loss or expense sus- 


tained (including but not limited 
to attorneys’ fees and expenses of 
litigation) resulting from the 
failure of such sending bank to 
have such authority, or resulting 
from such Federal Reserve Banks 
guarantee of prior endorsements, 
or resulting from any action taken 
by the Federal Reserve Bank with- 
in the scope of its authority for 
the purpose of collecting such 
check; and (d) to guarantee all 
prior endorsements on such checks 
whether or not a specific guarantee 
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is incorporated in an endorsement 
of the sending bank. 

In connection with the above, 
there is the interesting case of 
Federal Reserve Bank versus At- 
lanta Trust Co., 91 Federal 2d 
283. This suit was originally be- 
gun by the Federal Reserve Bank 
of Atlanta, as use Plaintiff, by 
petition filed in the State Court of 
Georgia on February 14, 1936. As 
brought it was for moneys paid by 
plaintiff bank to the Federal Re- 
serve Bank of Chicago on account 
of checks drawn from 1925 to 
1929 inclusive, bearing forged en- 
dorsements, the genuineness of 
which defendant bank, by its own 
endorsement had guaranteed. The 
claim was that plaintiff bank had 
taken the checks for collection 
under Federal Reserve Regulation 
J and had later, to wit, in 1935, 
been obliged by the Federal Re- 
serve Bank of Chicago, the bank 
in the district in which said checks 
were payable, to indemnify it, 
when and not until then, it became 
entitled to sue defendant, its prin- 
cipal for indemnity. 

The case was removed to the 
Federal Court, where the defend- 
ant moved to dismiss the petition 
on the ground that it affirmatively 
appeared on the face of com- 
plainant’s bill that its cause of 
action accrued as to each check, 
more than six years prior to the 
filing of the petition and plaintiff 
was barred of recovery, whereupon 
the plaintiff amended its bill to 
more definitely allege the defend- 
ant’s: membership in Federal Re- 
serve System and that in becoming 


a member, it thereby subjected it- 
self to the provisions of the Fed- 
eral Reserve Act and the Regula- 
tions of the Federal Reserve Board 
including Regulation J. The Dis- 
trict Court judge thought the suit 
not one by an agent against its 
principal for indemnity, but one 
for moneys wrongfully had and re- 
ceived, arising as to each check 
apart, and to be brought within 
six years from, plaintiff’s payment 
of its proceeds to defendant. He 
then sustained the defendant’s 
motion to dismiss the plaintiff's 
petition as amended on the ground 
that it appeared on the face of it 
that its action was barred. 

The Circuit Court judge in de- 
ciding the case, emphasized that 
the plaintiff’s cause of action as 
sued here is the right, as agent for 
collection to be indemnified from a 
loss on account of having made the 
collection and further, that this 
cause of action did not arise until 
the plaintiff had paid out the 
moneys and was in a position to 
demand reimbursement. Held, 
plaintiff’s cause of action was not 
barred and the judgment dismiss- 
ing the suit on that ground was 
wrongly entered. 

The Statute of Limitations is no 
defense against the Government 
on forged endorsements. United 
States v. Thompson, 98 U. S. 486; 
Board of Commissioners v. United 
States, 308 U. S. 343; United 
States v. Summerlin, 310 U. S. 414. 


Federal Rules of Practice 
Under the Federal Rules of 


Practice, the Government can sue 
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its immediate presenting bank or 
the first or prior endorsing bank. 
The Government’s attitude seems 
to be to sue its immediate endorser, 
although that bank may be barred 
against its prior endorser, because 
the prior endorsing bank delivered 
or deposited the checks with the 
immediate presenting bank more 
than six years before. It there- 
fore appears the only remedy is a 
job of salesmanship, that is, to 
persuade the Government to sue 
either the prior endorsing bank 
alone, or to sue the prior endorsing 
bank and immediate endorsing 
bank in one action. While the im- 
mediate endorsing bank may not 
be able to enforce its claim over, 
because of the Statute of Limita- 
tions, the Government is obviously 
in a position to obtain a judgment 
against the prior endorsing bank 
which should bear the loss by rea- 
son of having placed the check in 
circulation. If it will not institute 
proceedings against the first or 
prior endorser, it is advisable to 
endeavor to induce the Govern- 
ment to bring an action against 
the immediate endorser, not neces- 
sarily in its own district, but in 
the district in which the first or 
prior endorser can be served. Then, 
after the action is started, the im- 
mediate endorser impleads the first 
or prior endorser. While the 
Statute of Limitations may be a 
defense as between the immediate 
and prior endorsers, the oppor- 
tunity is present to prevail upon 
the Government to amend its com- 
plaint and plead against the first 
endorser. I have been told that in 


the proper case, the Government 
would co-operate with the immedi- 
ate endorser to work out the last 
situation. 

There is a case which I might 
mention to you for what it is 
worth, namely, that of United 
States versus Peoples Pittsburgh 
Trust Company, 34 Federal Supp. 
230, (1940), as in all probability, 
we claimsmen will be confronted 
with similar situations in the very 
near future. The facts are as 
follows: 

A Mrs. Rose Valenti, as widow 
of Guiseppe Valenti, a deceased 
war veteran by reason of disabili- 
ties suffered by him while in the 
Military Service, received an 
award of Compensation in her 
favor in the sum of $40 per month, 
as long as she remained the widow 
of Guiseppe Valenti. She remar- 
ried April 12, 1933, and after her 
re-marriage, she received eight 
checks in the sum of $40 each, 
payable to Mrs. Rose Valenti, as 
unre-married widow of Guiseppe 
Valenti, 537 MacDonald Street, 
Pittsburgh. She properly endorsed 
said checks by her mark. The de- 
fendant endorsed said checks and 
in its guarantee of prior endorse- 
ments, added the words “prior 
ehdorsement guaranteed Peoples 
Pittsburgh Trust Co.” The de- 
fendant had cashed other checks 
drawn by the Treasurer of the 
United States to the order of Rose 


Valenti. Claim was made by the 
plaintiff for repayment of the 
amount of said checks, with in- 
terest, less a small credit. Plaintiff 
contends that the defendant guar- 
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anteed that Rose Valenti was a 
widow by its contracts of guar- 
antee. Defendant claims that it 
did not; that it simply guaranteed 
that the person who made the en- 
dorsement was the person named 
in the checks as payee. 

The Court in its opinion stated 
that defendant’s contracts of 
guarantee were limited to the fact 
that the payee named therein en- 
dorsed the check, and not that she 
was a widow at the time that it 
made the endorsements. To hold 
that banks guaranteeing such 
checks guarantee that the payee 
was a widow, would probably seri- 
ously hamper beneficiaries in get- 
ting payment of such checks and it 
might affect their negotiability. 


Prompt Notice of Forgery 


Where the Government learns of 
a forgery and fails to give prompt 
notice and damage results to the 
endorsing bank, the Government is 
barred. I am referring now to the 
case of United States versus Na- 
tional Rockland Bank, 35 Federal 
Supp. 912, decided December, 
1940. Briefly, the stipulated facts 
were as follows: 

One Alphonza C. Douglas was a 
World War veteran and as such, 
was entitled to compensation from 
the United States of America dur- 
ing his life, at the rate of $100 per 
month. On or about July 1, 1927, 
the United States learned of the 


death of Douglas and in August of. 


the same year, it had received and 
filed in its records concerning the 
veteran, a duly authenticated copy 
of his death certificate. Sometime 


in July, 1927, and again in Au- 
gust, 1927, subsequent to notice 
of the death, the plaintiff drew the 
usual monthly draft each in the 
sum of $100. These drafts were 
endorsed as follows: “Alphonza C. 
Douglas, Minerva F. Thompson, 
Jessie Goode, The National Rock- 
land Bank of Boston, Federal Re- 
serve Bank of Boston” and were 
paid by the plaintiff on August 5, 
1927, and September 7, 1927, re- 
spectively. All endorsements on 
the drafts were genuine and valid, 
with the exception of that of Al- 
phonza C. Douglas which were 
forgeries. The drafts in due course 
were delivered to the plaintiff 
through its Treasury Department 
and on these dates, the plaintiff 
knew or should have known of the 
forgeries of the signature of the 
payee. The plaintiff had actual 
knowledge of the forgeries of the 
signature of the payee, on or be- 
fore February 23, 1928. 

When the defendant bank re- 
ceived the drafts in question from 
the endorser, Jessie Goode, the 
bank paid to him the full face 
value of these drafts and acquired 
them in good faith and without 
any knowledge éf notice of the 
death of the payee or of the for- 
geries of his signature on the 
drafts. The first knowledge or 
notice of death of the payee was 
received by the bank on or about 
April 18, 1937, by letter from the 
Federal Reserve Bank of Boston. 

On July 1, 1927, and continu- 
ously thereafter until January 
1, 1935, the endorser Minerva 
Thompson was financially respon- 
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sible and able to respond in dam- 
ages or payment to the defendant 
bank for any judgment it might 
have secured or any claim it might 
have against her, because of the 
forgeries of the payee’s signature, 
but she was unable so to respond 
to damages or payment from Jan- 
uary, 1935, and _ continuously 
thereafter to the time of her death 
in October, 1937, and further, she 
possessed no property, real or per- 
sonal, at the time of her death. 

On July 1, 1927, and continu- 
ously thereafter until January 1, 
1937, the endorser, Jessie Goode 
was financially responsible and 
able to respond in damages or pay- 
ment to the bank for any judg- 
ment it might have secured or any 
claim it might have made against 
him, because of the forgeries of the 
payee’s signature, but he was un- 
able to respond in damages or pay- 
ments from January, 1937, and 
continuously thereafter. 

The Government contended that 
it is entitled to recover the amount 
of the drafts as money paid under 
a mistake of fact and is not, as the 
defendant contends, barred from 
recovery on the ground that it was 
guilty of laches. 

The Court in its conclusions of 
law quoted the following from the 
case of United States versus Guar- 
anty Trust Co. of New York, 293 
U. S. 340, “as against the United 
States, the rights of the holder of 
its checks, drawn upon the Treas- 
urer are the same as those ac- 
corded by commercial practice to 
the checks of private individuals.” 
It then cited the case of United 


States versus National Exchange 
Bank of Boston, 141 Fed. 209, 
affirmed in 214 U. S. 302, where it 
was decided that one who has paid 
money to another upon a check 
bearing a forged endorsement may 
ordinarily recover back the money 
paid, even though the other be an 
innocent holder of the check for 
value. But recovery cannot be 
had, where it would be inequitable 
and especially where the negli- 
gence of the plaintiff in making the 
payment or his delay after dis- 
covering the forgery in notifying 
the defendant, has damaged the 
latter. This language is particu- 
larly applicable here, as the delay 
of the Government in not notify- 
ing the defendant for almost ten 
years after knowing of the for- 
geries completely destroyed the 
defendant’s opportunity to seek 
indemnity from the _ endorsers, 
Thompson and Goode, because of 
their changed financial circum- 
stances. 


Impostors 


In conclusion, I should like to 
call to your attention two inter- 
esting cases involving impostors. 
In the case of the United States 
versus First National Bank of 
Prague, Oklahoma; et al, 124 Fed. 
2nd 484, the United States issued 
an adjusted-service certificate to a 
one Edwin Woren hereinafter re- 
ferred to as the veteran. In Sep- 
tember, 1931, an individual, here- 
inafter called the impostor went to 
Prague, Oklahoma and for a few 
months operated a small business. 
He was known to some people as 
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Billie Dove and to others as Edwin 
Woren. He had in his possession 
the adjusted-service certificate re- 
ferred to. 

In due course, he was intro- 
duced to officers of the First 
National Bank of Prague as Ed- 
win Woren, as a result of which he 
obtained a loan from the bank of 
about $100 pledging the certifi- 
cate as security. In January, 
1932, he applied in writing to the 
Regional Office of the Veteran’s 
Administration in Oklohoma City 
for the full loan value of the cer- 
tificate. The writing was a com- 
bination application and note, and 
was on a form apparently pre- 
pared by the Administration for 
use of Veterans. The name and 
address of the applicant was given 
on the instrument as Edwin 
Woren, Prague, Oklahoma, c/o 
First National Bank. The Presi- 
dent of the Bank, being a notary 
public and acting as such, signed 
the certificate of identification in 
which he certified that the person 
applying for the loan evidenced by 
the note was known to him to be 
the veteran named in the certificate 
and that the signature on the note 
was that of the veteran. A few 
days later, the Special disbursing 
agent of the Administration in 
Oklahoma City issued a check for 
the loan, drawn on the Treasurer 
of the United States, payable to 
the order of Edwin Woren, c/o 
First National Bank, Prague, 
Oklahoma in the sum of $788.50. 

The check was mailed accord- 
ingly and was delivered to the im- 
postor. He endorsed the name Ed- 


win Woren on it and negotiated it 
to the bank at Prague. The bank, 
in turn, deducted the balance due 
on the original loan and delivered 
the balance of the proceeds to the 
impostor, placed its endorsement 
on the check and forwarded it by 
mail to its correspondent the 
Tradesmen’s National Bank at 
Oklahoma City. The latter bank 
also placed its endorsement upon 
it and presented it through the 
usual channels to the Federal Re- 
serve Bank and it was paid by the 
Treasurer of the United States on 
January 23, 1932. 

As usually happéns, the im- 
postor immediately left town and 
efforts to locate him proved futile. 
A few days before this check was 
paid by the Treasurer of the 
United States, the veteran made 
application for a loan at Okla- 
homa City and submitted an affi- 
davit to the Administration and 
the City of Washington, in which 
it was recited that in August, 
1931, the certificate was stolen 
from him in Wyoming. At the 
same time, he made application for 
the issuance of a duplicate certifi- 
cate. The duplicate certificate 
was issued, the loan was granted 
and paid by check in the usual 
manner. 

The Treasurer of the United 
States first learned in 1938 that 
the Regional Office of the Adminis- 
tration in Oklahoma City had 
dealt with an impostor and that 
the endorsement on the check 
issued to him was not that of the 
veteran. 

After demand for return of the 
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money paid on the check was re- 
fused, the United States instituted 
its suit against both banks upon 
their respective guarantees of 
prior endorsement. The banks pre- 
vailed and the United States ap- 
pealed. 

The United States contended 
that the endorsement on the check 
by the impostor was a forgery and 
that the two banks were therefore 
liable on their respective endorse- 
ments, in each of which, all prior 
endorsements were guaranteed. 
The impostor or fraudulent im- 
personation, rule has been fre- 
quently considered in its applica- 
tion to a variety of facts. With 
few exceptions, it is held that the 
drawer of a check, bill of exchange 
or other negotiable instrument, 
cannot recover from an intermed- 
iary bank on its endorsement, or 
from the payee bank upon its pay- 
ment, where the check, bill or 
other instrument is drawn and de- 
livered to an impostor under the 
mistaken belief on the drawer’s 
part that he is the person whose 
name he has assumed and to whose 
order the check, bill or other in- 
strument is made payable, and the 
intermediary bank acquires it from 
the impostor upon his endorse- 
ment thereon of the name of the 
payee, or the payee bank pays it 
upon such endorsement, as the case 
may be. 

Although not in full accord in 
respect of the reasons .for their 
conclusion, most Courts hold that 
while the drawer acts in the mis- 
taken belief that the person with 
whom he deals either in person or 
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by correspondence, is the person 
whose name he has assumed and 
pretends to be, still it is the intent 
of the drawer to make the check 
payable to the identical person 
with whom he deals and therefore, 
to be paid on his endorsement, and 
that accordingly payment to him 
or his endorsee merely effectuates 
the intent of the drawer. As be- 
tween the United States and the 
bank at Prague, the impostor first 
established contact with the bank. 
The acts and conduct of the bank, 
without being so intended, facili- 
tated the fraud and primarily 
made possible the loss. Stated 
otherwise, the bank unwittingly 
co-operated with the impostor in 
setting in motion the train of 
events which culminated in the loss. 
As to the liability of that bank on 
its endorsement, these facts and 
circumstances take the case out of 
the general fraudulent impersona- 
tion doctrine and make applicable 
the well established rule that as 
between two innocent persons, both 
of whom are victims of fraud, the 
burden must fall upon the one, 
whose negligence first facilitated 
and made possible the loss. 

Both banks pleaded the local 
Statute of Limitations, and laches. 

On these facts, the Court af- 
firmed judgment as to the appellee 
Tradesmen’s National Bank of 
Oklahoma and reversed the judg- 
ment as to the First National 
Bank of Prague. 

The other case involving an im- 
postor which I should like to call 
to your attention is that of the 
United States versus First Na- 











tional Bank, Albuquerque, New 
Mexico, 131 Federal 2d 985, 318 
U. S. 774. By some means, ap- 
parently by theft, one Harry 
Wesley Ott came into possession 
of a veteran’s certificate and 
representing himself to be Harry 
T. Goulding, the true owner of the 
certificate, Ott presented appar- 
ently in person the certificate, to- 
gether with an application for loan 
to the Veterans’ Bureau at Albu- 
querque, New Mexico. In accord- 
ance with prescribed forms and 
regulations, Ott had been pre- 
viously identified by a notary pub- 
lic as the person applying for the 
loan, and known to be the veteran 
named in the adjusted-service cer- 
certificate referred to therein and 
that the signature on the note was 
the signature of such veteran. 

Relying on such identification of 
Ott as the true owner of the cer- 
tificate, the Veteran’s Facility con- 
summated the loan by accepting 
the certificate with the application 
for the loan to which was ap- 
pended a note in prescribed form, 
and by issuing a check for the 
authorized loan, $790.50, payable 
to the order of Harry T. Goulding 
and delivering the same to Ott, by 
mail addressed to Harry T. Gould- 
ing, El Fidel Hotel, Albuquerque, 
New Mexico, where Ott was regis- 
tered in the name of the true 
veteran. 

The check was issued mailed and 
delivered to Ott on April 7, 1931. 
On the same date, he presented the 
check to the First National Bank 
_ of Albuquerque, New Mexico, for 
payment. An officer of the bank 
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called the attesting notary public | 
by telephone, ascertaining that 
Ott was the same person whom the 
notary public had identified as the 
true owner, Harry T. Goulding, in 
the loan application. After check- 
ing other identifying documents in 
Ott’s possession, the check was 
cashed on the endorsement of 
Harry T. Goulding and the pro- 
ceeds delivered to Ott under the 
mistaken belief that Ott was 
Goulding. The bank endorsed the 
check “prior endorsement guar- 
anteed” and negotiated the same 
to the Denver Branch of the Fed- 
eral Reserve where it was paid in 
the regular course of business. 
The fraud was discovered by the 
United States in April, 1937, and 
demand for reclamation was made 
in May, 1938, and thereafter re- 
fused. Again, in October, 1940, 
demand for reclamation was re- 
newed and refused and this suit 
was instituted to recover on the 
endorsement guarantee of the 
Bank. The Trial Court gave judg- 
ment for the bank, applying the 
so-called impostor rule and in the 
alternative, held that the United 
States was guilty of laches which 
barred recovery, resulting in this 
appeal. The appellant urged the 
Court to hold that the question is 
judged by Federal Law and as so 
judged, the transaction should be 
treated as a forgery, hence, the 
endorsement guarantee of the bank 
was broken and the Government 
should recovér on the guarantee of 
the endorsee, regardless of laches 
which cannot be imputed to it. It 
is of course, a well established rule 
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that if the endorsement of the 
payee be treated as a forgery the 
bank as subsequent endorsee ac- 
quired no rights under it, and it is 
liable on its guarantee unless the 
United States is by its laches pre- 
cluded from asserting the guar- 
antee. See Section 23, of the 
Uniform Negotiable Instruments 
Act. 

If, however, the so called im- 
postor rule has application under 
the facts, there is no forgery, the 
guarantee is not broken and the 
United States cannot recover. 


Impostor Rule 


The Court in its opinion re- 
ferred to the case of the United 
States versus First National Bank 
of Prague, supra, and stated that 
it left no room for doubt that in its 
view, the impostor rule had appli- 
cation to transactions of the Gov- 
ernment in a proper case. The 
facts here bring this case squarely 
within the impostor rule. Here, 
the impostor was in possession of 
a certificate, undoubtedly obtain- 
ing the prescribed forms for a loan 
from the Veterans’ Facility and 
personally presented the same to 
the Facility. He apparently came 
face to face with the Disbursing 
Agent who was convinced that the 
person who stood before him was 
Harry T. Goulding, the true and 
lawful owner of the certificate. 

The check was drawn and de- 
livered by mail to the same per- 
son who made application for the 


loan and who the Veterans’ Fa- 
cility intended should receive the 
same. The Veterans’. Facility 
knew and intended that this same 
physical person to whom they had 
delivered the check would present 
it for payment upon the endorse- 
ment of Harry T. Goulding. When 
the check was presented to the 
bank by the person to whom it had 
been delivered, the bank ascer- 
tained that the same person had 
appeared before a notary public 
who had attested to his identity as 
Harry T. Goulding, and that the 
Veterans’ Administration had re- 
lied upon this same means of iden- 
tification in issuing the check. 

The bank had before it ample 
proof of the admission of the Vet- 
erans’ Facility that the present 
holder of the check was in fact the 
identical person to whom it had 
been delivered as the true veteran, 
Harry T. Goulding. Doubtless, if 
the bank had called the Disbursing 
Agent who had issued the check, 
describing the person who was 
then presenting it for payment, 
the agent would have stated that 
he had delivered the check to the 
identical party as the true payee. 
The Court went on further and 
stated that in these circumstances, 
it cannot be doubted that the bank 
merely effectuated the purposes 
and intentions of the drawer, and 
held that the so called impostor 
rule has application in this case 
and the Government cannot re- 
cover. 
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Suit Affecting Membership Rights in Federal Reserve 
System Must Include Board of Governors 
of System As Party 


In action to enjoin the enforcement of condition of mem- 
bership required by Board of Governors of Federal Reserve 
System as a prerequisite to granting plaintiff right to become 
«a member bank of Federal Reserve System, the Board is in an- 
dispensable party and the action can not be maintained against 
federal] reserve agent in absence of the board, under provisions 
of Federal Reserve Act, secs. 4, 16, 18, 12 U. S. C. A., sees., 
805, 411-416, 445; 12 U.S. C. A., sec. 417. 

The Board of Governors is the only body vested with author- 
ity to admit and expel member banks and the reserve bank is a 
subaltern without authority (Federal Reserve Act, sec. 9 as 
amended, 12 U. S. C. A., secs. 821, 327, 328.) This was de- 
cided in the case of People’s Bank v. Federal Reserve Bank of 
San Francisco, U. S. District Court, N. D. California, S. D., 
58 Fed. Supp. 25. 

Plaintiff, People’s Bank, a state banking corporation or- 
ganized under the laws of the State of California, brought this 
action to annul and enjoin the enforcement of a condition of 
membership required by the Board of Governors of the Federal 
Reserve System as a prerequisite to granting plaintiff the right 
to become a member bank of the Federal Reserve System. 

On or about November 28, 1941, the plaintiff, desiring to 
become a member of the Federal Reserve System, made appli- 
cation to the Board of Governors of the Federal Reserve Sys- 
tem (hereinafter called “the Board’) under the rules and 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 543. 
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regulations prescribed by the Board, for the right to subscribe 
to the stock of the Federal Reserve Bank of San Francisco 
(hereinafter called the “Reserve Bank”). On or about May 6, 
1942, the Board approved plaintiff's application for member- 
ship, subject to certain conditions, among which was the one 
complained of by the plaintiff, numbered 4. The condition was 
as follows: 

“4. If, without prior written approval of the Board of 
Governors of the Federal Reserve System, Transamerica Cor- 
poration or any unit of the Transamerica group, including 
Bank of America National Trust and Savings Association, or 
any holding company affiliate or any subsidiary thereof, ac- 
quires, directly or indirectly through the mechanism of exten- 
sion of loans for the purpose of acquiring bank stock; or in any 
other manner, any interest in such bank, other than such as may 
arise out of usual correspondent bank relationships, such bank, 
within 60 days after written notice from the Board of Gover- 
nors of the Federal Reserve System, shall withdraw from mem- 
bership in the Federal Reserve System.” 

Plaintiff claimed that the condition hereinabove set forth 
was arbitrary, unreasonable, capricious, discriminatory, ultra 
vires and null and void in all respects, in that no power was con- 
ferred upon the Board to exact such condition as a prerequisite 
to membership in the Federal Reserve System, Plaintiff fur- 
ther alleged that on or about May 7, 1942, the defendant Re- 
serve Bank informed plaintiff that, as a condition to its sub- 
scription to stock in the Reserve Bank, it would be required by 
said bank to accept condition No. 4 and agree to comply there- 
with. by resolution of its board of directors. On or about May 
12, 1942, plaintiff, being desirous of acquiring said stock in the 
Reserve Bank and becoming a member thereof, under the com- 
pulsion of the requirement of the defendant, accepted the con- 
dition, and, by resolution of plaintiff’s board, agreed to comply 
therewith. 

Plaintiff contended that its compliance with conditions 
under No. 4 were “exacted” of plaintiff by the Reserve Bank 
and that in so doing, the Reserve Bank violated the obligation 
imposed upon it by statute to administer its affairs fairly and 
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impartially and without discrimination against the plaintiff. . 
It was further contended that on or about February 17, 1944, 
without the assistance or prior knowledge of plaintiff, Trans- 
america Corporation became the owner of five hundred out of 
five thousand shares of the capital stock of plaintiff. Plaintiff 
was of the belief that this acquisition of its stock by Trans- 
america Corporation was without the written approval of the 
Board and fell within the purview of condition No. 4 “imposed 
upon the plaintiff by the defendant, the Federal Reserve Bank 
of San Francisco.” Notice of this purchase of plaintiff’s stock 
by Transamerica Corporation was given the Board by plain- 
tiff on or about April 4, 1944. 

Plaintiff further contended that the defendants intended 
to and would unless restrained, take proceedings predicated on 
condition No, 4, to deprive plaintiff of its stock in the Reserve 
Bank and its membership in the Federal Reserve System, to 
the irreparable damage of plaintiff and that such proceedings 
were imminent. 

The plaintiff further denied the validity and enforceability 
of the condition, and alleged that the condition, being void, 
constituted a cloud upon plaintiff’s title to its shares in the 
Reserve Bank. Plaintiff therefore sought the aid of the court, 
for a decree invalidating the condition and for temporary and 
permanent injunctive relief against the enforcement of the con- 
dition or the termination of plaintiff’s membership in the 
Federal Reserve System. . 

The Board of Governors of the Federal Reserve System, 
the Reserve Bank and another defendant filed motions to dis- 
miss, and motions for summary judgment. The Court granted 
the motion of the Board to dismiss plaintiff’s action. It was 
held that the Board is an independent establishment of the 
United States, created by the Congress to perform certain 
important governmental functions prescribed by the Federal 
Reserve Act and other statutes. Neither in the enactment 
creating the Board nor in any subsequent act has Congress 
given its consent to suits against the Board. By law, the official 
residence of the Board is in the District of Columbia. 

It was further held that the fact that Federal Reserve Act 
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made provision for appointment in each reserve district of a 
federal reserve agent, who was required to maintain local office 
of the Board on premises of Reserve Bank and to act as official 
representative of the Board, did not authorize maintenance of 
action against Board in district in which the Board was not an 
inhabitant. The Board was an indispensable party and the 
action could not be maintained against the Federal Reserve 
agent, (the defendant in the instant case) in absence of the 
Board. The Board is the only body vested with authority to 
admit and expel member banks and the Reserve Bank is a sub- 
altern without authority. 

The plaintiff in its allegation concerning the “imposition” 
of condition No. 4, alleged that Transamerica Corporation had 
acquired stock of plaintiff, but it did not allege that the Board 
had acted; therefore the complaint did not state such a case 
of immediate and impending danger as would warrant injunc- 
tion against enforcement of the condition. 

It was also held that purchase of stock by a corporation 
without permission of the Board as outlined in condition No. 4, 
and the probable enforcement of said provisions by the Board, 
did not constitute a cloud on title to plaintiff’s stock in the 
Reserve Bank or an adverse claim affecting the same in the 
nature of a cloud, the existence of which the court had power 
to remove in view of the fact that the stock was non-transferable 
and non-negotiable and had no market value. In its opinion 
the court said: 


In opposition to the relief requested in the complaint, the follow- 
ing motions were filed: Board of Governors of the Federal Reserve 
System, motion to dismiss ; Henry F. Grady, motion to dismiss; Federal 
Reserve Bank of San Francisco, motion to dismiss and, in the alterna- 
tive, motion for summary judgment. In addition, plaintiff interposed a 
counter-motion for summary judgment against the defendant Reserve 
Bank. To this counter-motion, defendant Reserve Bank filed a motion 
to strike. This counter-motion will be stricken. It is clear that, under 
Rule 56(a) of the Federal Rules of Civil Procedure, 28 U. S. C. A. 
following section 723c, a party seeking to recover upon a claim or to 
obtain declaratory relief may move for summary judgment in His favor 
only after a pleading responsive to the complaint has been filed. No. 
such pleading has been filed by the Reserve Bank in this case. The. 
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counter-motion is premature. Moore’s Federal Practice, Vol. 3, p., 
3181; United States v. Adler’s Creamery, Inc., 1939, 2 Cir., 107 F. 
2d 987; Fox v. Johnson & Wimsatt, 75 U. S. App. D. C. 211, 127 
F. 2d 729. 

The motion of the Board of Governors of the Federal Reserve 
System for dismissal will be granted. This Board is an independent 
establishment of the United States, created by the Congress to perform 
certain important governmental functions prescribed by the Federal 
Reserve Act and other statutes (30 Ops. Attys. Gen. 308, 311). 
Neither in the enactment creating the Board nor in any subsequent act 
has the Congress given its consent to suits against the Board. Aside 
from this, however, it is undeniably true that, by law, the habitat or 
official residence of this Board is in the District of Columbia. U. S. 
C. A. Tit. 12, § 244. Service of summons and complaint in this case 
was made by sending a copy thereof by registered mail to the Board 
at its office in Washington, D. C.. The appearance entered by the 
Board was special, for the sole purpose of testing the jurisdiction of 
this court over it. Whether or not this suit be considered as one against 
the United States and therefore not maintainable against the govern- 
ment without its own consent or Congressional sanction, it is undeniably 
true that the Board is not an “inhabitant” of this district and therefore 
may not be sued herein without its consent (U.S. C. A., Tit. 28, § 112). 
That this is the law is amply supported by the authorities. Inter- 
national Molders Union v. National Labor Relations Board, D. C., 26 
F. Supp. 423; Appalachian Electric Power Co. v. Smith, 4 Cir., 67 
F. 2d 451, certiorari denied, 291 U. S. 674, 54 S. Ct. 458, 78 L. Ed. 
1063; Raichle v. Federal Reserve Bank of New York, 2 Cir., 34 F. 2d 
910, 67 A. L. R. 1167; Howard v. United States ex rel. Alexander, 
10 Cir., 126 F. 2d 667, certiorari denied, 316 U. S. 699, 62 S. Ct. 
1297, 86 L. Ed. 1768; Kentucky Natural Gas Corporation v. Public 
Service Commission of Kentucky, D. C. Ky., 28 F. Supp. 509, affirmed 
in 6 Cir., 119 F. 2d 417; Carr v. Desjardines, D. C. Okla., 16 F. Supp. 
346; United States v. Western Fruit Growers, Inc., D. C. Cal., 34 F. 
Supp. 794. 

Plaintiff contends that, because the Federal Reserve Act makes 
provision for the appointment in each Reserve district of a Federal 
Reserve agent who, in addition to his duties as chairman of the board 
of directors of the Reserve Bank, is required to maintain a local office 
of the Board on the premises of the Reserve Bank and to act as the 
official representative of the Board in the performance of the functions 
of the Board (U.S. C. A., Tit. 12, § 305), the situation is sui generis 
and the general rule is inapplicable. With this contention, I do not 
agree. If it were sound, it would subject the Board to the jurisdiction 
of any district court in any district where a Reserve Bank is main- 
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tained and a Federal Reserve agent could be found. In many of the 
cases in which the right of governmental agencies to be sued only in 
the District of Columbia has been sustained, there have been local 
agents with powers as broad as those accorded Federal Reserve agents, 
authorized to act and acting for the agency at the place where the 
suit was brought, but the fact that such agency existed has not been 
held to create an exception to the rule. Nor has the plaintiff cited 
any cases in support of its contention. 

The motion of Henry F. Grady, Federal Reserve Agent, for dis- 
missal as to him is likewise granted. It is not contended that Grady 
performed any function or had any authority to act in connection with 
the imposition of the condition of membership concerning which com- 
plaint is made. He is described in plaintiff’s brief as “a proper though 
not indispensable party” (Plaintiff’s Brief, p. 86). It may be true 
that, if he had been an actor in the matters concerning which complaint 
is made and if he had legal authority for such acts, he would be a 
proper party. But the questions presented on this motion to dismiss 
are primarily whether the Board is an indispensable party and, if so, 
whether, with the Board absent, this Court can proceed with the suit 
as against the Reserve Agent. In other words, granting that this 
Court has jurisdiction of the person of the Reserve Agent, does the 
complaint state a claim for relief as to him and is there any justiciable 
controversy as to him in the absence of the Board? In matters of the 
kind involved in this suit, the Board is undoubtedly an indispensable 
party and, under the facts alleged in the complaint, there exists no 
cause of action against the Reserve Agent and no justiciable con- 
troversy between him and plaintiff. Plaintiff says: 

“No allegation is made that the Reserve Agent took any part in 
the imposition upon the plaintiff of the invalid condition, but it is 
alleged that he, along with the other defendants, contends that it is a 
valid condition and intends to enforce it as against the plaintiff.” 
(Plaintiff's Brief on motion to dismiss complaint, p. 7.) 

Regardless of what the Reserve Agent believes regarding the 
validity of the condition of membership (a matter which is entirely 
immaterial), a careful search of the law governing his statutory au- 
thority fails to disclose any provision which would confer upon him 
any authority to enforce the conditions or penalize plaintiff for breach 
thereof. U.S.C. A., Tit. 12 §§ 305, 411 to 417, inc., and 445. More- 
over, the mere expression by the pleader of the opinion or fear that 
the Reserve Agent “intends” to enforce the condition, without any 
allegation as to when, where or by what means the threat of enforce- 
ment was made, does not assist in stating a valid claim. National War 
Labor Board et al v. Montgomery Ward & Co., Inc., App. D. C., 144 
F. 2d 528. The power and responsibility of fixing conditions of mem- 
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bership for state banks applying for admission to the Federal Reserve 
System, as well as the administrative power to expel banks from the 
Federal Reserve System for violation, are vested by law in the Board 
of Governors of the Federal Reserve System and in that body alone. 
In such matters, the Federal Reserve Agent has no authority whatever 
and, if an injunction were to be granted in this suit, it would be the 
hands of the Board which must be tied, not those of the Federal Reserve 
Agent. In the absence of the Board, there exists no justiciable con- 
troversy between plaintiff and the Federal Reserve Agent and no juris- 
diction in this Court to hear the case as to him. Appalachian Electric 
Power Co. v. Smith, supra; New Orleans Private Patrol, etc., v. Flem- 
ing, D. C., La., 33 F. Supp. 856 ; Webster v. Fall, Secretary of Interior, 
266 U.S. 507 45 S. Ct. 148 69 L. Ed. 411; Redlands Foothills Groves 
v. Jacobs, D. C. Cal., 30 F. Supp. 995; Bethlehem Ship Building Corp. 
v. Nylander et al, D. C. Cal., 14 F. Supp. 201; Janes, Inspector, v. 
Lake Wales Citrus Growers Assn., 5 Cir., 110 F. 2d 653. 

In opposition to the motion to dismiss and the alternative motion 
for summary judgment interposed by the Federal Reserve Bank of 
San Francisco, plaintiff very earnestly and ably argues that, even 
though this Court does not have jurisdiction to hear the suit as against 
the Board and though it be found, as I have found, that, as to the 
Federal Reserve Agent, the complaint fails to state a claim or cause of 
action upon which relief can be granted, nevertheless this Court has 
jurisdiction of the person of the Federal Reserve Bank and should 
proceed with the suit as against it. In opposition to the motion to 
dismiss, it is argued that the complaint states a cause of action as 
against the Reserve Bank alone (Plaintiff’s Brief, pp. 5,6); that the 
complaint shows the existence of a cloud upon or an adverse claim 
affecting plaintiff’s ownership of stock in the Reserve Bank (Plaintiff’s 
Brief, pp. 87-93) ; and that the condition of membership is absolutely 
void and therefore the fact of its acceptance by plaintiff is immaterial 
(Plaintiff’s Brief, pp. 14-55). These and the other arguments made 
in opposition to Reserve Bank’s motion to dismiss I have considered 
carefully. y 

In opposition to the alternative motion for summary judgment 
interposed by the Reserve Bank, it is argued that it is immaterial that 
the Reserve Bank acted in a purely ministerial and clerical capacity 
on behalf of the defendant Board; that the complaint alleges and the 
fact is that the Reserve Bank “imposed” the condition complained of as 
a requirement of its own and that it is neither legally nor factually 
true that the Reserve Bank is without authority to take proceedings 
for the enforcement of condition No. 4. 

First, in connection with the motion for summary judgment, I 
have read the two affidavits of William A. Day, President of the Reserve 
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Bank, and the counter-affidavit of W. M. Parker, Cashier of plaintiff 
bank, and have considered the cases cited in the briefs. It seems clear 
from the uncontradicted statements contained in the Day affidavit 
that the Reserve Bank has never taken any position with regard to the 
validity of the condition; that it has not attempted to and does not 
intend in the future to attempt to enforce the condition; and that, prior 
to this suit, it had never received from plaintiff any complaint regard- 
ing the condition of its imposition. It is equally clear that neither the 
letter dated May 7, 1942, addressed by the Reserve Bank to plaintiff 
(Day Affidavit, Ex. I), transmitting the “suggested form” of resolu- 
tion for adoption by plaintiffs board, nor the resolution itself con- 
stituted an attempt by the Reserve Bank to take action independent 
of that of the Board with relation to the condition of membership. These 
were pursuant to instructions from the Board and constitute the mere 
action of the Board. It is also clear from the law that Congress has 
vested in the Board and in that body only the power and authority 
to prescribe conditions of membership for state member banks and, 
after administrative hearing, to forfeit membership upon proper proof 
of violation of the law or the regulations of the Board made pursuant 
thereto. U.S.C. A., Tit. 12, § 327. Neither the Parker affidavit nor 
the exhibits thereto tend to contradict these conclusions. Therefore, 
there is ample reason to grant the motion of the Reserve Bank of 
summary judgment. However, due to the fact that I have concluded 
that I do not have jurisdiction of the subject matter of the suit as it 
affects the Reserve Bank and have decided to grant its motion to dis- 
miss, the motion for summary judgment will be denied. 

I am of the opinion that, as against the Federal Reserve Bank of 
San Francisco the complaint fails to state a claim or cause of action 
upon which relief can be granted; that as to that bank alone this suit 
is one against a subaltern without authority and is not maintainable; 
and that this suit does not present a proper case for injunctive relief, 
because in the complaint no coercion or compulsion in the legal sense 
is alleged, because it does not appear from the complaint that plaintiff 
is now confronted with any immediate or imminent danger of injury, 
irreparable or otherwise, and because, as between plaintiff and the 
Reserve Bank, no justiciable controversy, in the legal sense, exists. 
It is my opinion, also, that this suit may not properly be maintained 
as one to remove a cloud upon the title of plaintiff’s stock in the Reserve 
Bank. For the foregoing reasons, the motion of the Federal Reserve 
‘Bank of San Francisco for dismissal as to it will be granted. 

All state banks desiring to become members of the Federal Reserve 
System are required to apply to the Board of Governors, under such 
rules and regulations as it may prescribe, for the right to subscribe 
for stock in the appropriate Reserve bank. The Board, subject to 
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the provisions of the Act and subject to such conditions as it may pre- 
scribe pursuant thereto, may permit the applying bank to become a 
member. U.S.C. A., Tit. 12, § 321. If at any time it should appear 
to the Board that a member bank has failed to comply with the appli- 
cable provisions of the Act or the regulations of the Board, it is within 
the sole power of the Board, after hearing, to require the offending 
bank to surrender its stock and forfeit membership. The Board may 
in proper cases, restore forfeited membership. U.S. C. A., Tit. 12, 
§ 327. Whenever a member bank is ordered by the Board, under au- 
thority of law, to surrender its stock holdings, in the Reserve Bank, 
all its rights and privileges as «a member bank thereupon cease. U. S. 
C. A., Tit. 12, §328. It is thus evident from the law that the Board 
is the only body vested by Congress with authority to admit and 
expel state member banks. That that is true is equally evident from 
Regulation H promulgated by the Board and governing the mem- 
bership of state banks (C. F. Reg., U. S. C., Tit. 12, Ch. II, Part 208). 
This being true, any act on the part of the Reserve Bank, looking to 
the imposition of conditions of membership or the enforcement thereof, 
would be an act on its part, without authority in law and without bind- 
ing effect. The complaint alleges that plaintiff’s application for mem- 
bership was approved by the Board, which gave its permission to 
plaintiff to become a member bank subject to conditions (Complaint, 
Par. IV). The subsequent allegation to the effect that the Reserve 
Bank “required” the acceptance of the condition and an agreement to 
comply with it, while no doubt made for the purpose of giving this 
Court a semblance of jurisdiction, does not aid to that end for, at 
best, it must be concluded that, if true, the Reserve Bank was merely 
passing on to plaintiff the conclusions reached by the Board, the only 
body vested with authority in the premises. As a subaltern without 
authority, the Reserve Bank may not be sued alone for the alleged 
misfeasance of the admitted superior. The relief sought is from the 
Reserve Board, not the Reserve Bank. To allow this suit to be main- 
tained as against the subordinate alone would be contrary to the 
settled rules of equity practice. Warner Valley Stock Co. v. Smith, 
165 U.S. 28, 34, 17 S. Ct. 225, 41 L. Ed. 621; Gnerich v. Rutter, 265 
U. S. 388, 44 S. Ct. 582, 68 L. Ed. 1068; Jewel Productions, Inc. v. 
Morganthau, 2 Cir., 100 F. 2d 390; Neher v. Harwood, 9 Cir., 128 
F. 2d 846, 849. 

Defendant Reserve Bank also urges that the complaint does not 
allege a proper case of coercion or compulsion warranting equitable 
relief; that there is presented no proper case for declaratory relief ; 
that plaintiff has sustained no present injury; and that, taken at its 
best, the complaint sets forth a case of anticipated possible future 
injury which may or may not be sustained, depending upon future and, 
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as yet, unannounced action by the Board of Governors of the Federal 
Reserve System. It is claimed that this case is governed by decisions 
such as the following: Smith v. American Asiatic Underwriters, Fed- 
eral Inc. U. S. A., 9 Cir., 127 F. 2d 754; Southern Pacific Co. v. Con- 
way, 9 Cir., 115 F. 2d 746; United States v. West Virginia, 295 U. S. 
463, 55 S. Ct. 789, 79 L. Ed. 1546; Northport Power & Light Co. v. 
Hartley, 283 U.S. 568, 51'S. Ct. 581, 75 L. Ed. 1275. 

‘These arguments seem sound and, aside from the more important 
question of jurisdiction over the subject matter, sufficient to warrant 
sustaining the motion to dismiss.. The condition of membership com- 
plained of is certainly not self-executing. It provides merely that if 
Transamerica Corporation or its subsidiaries acquire stock of plaintiff 
bank without the Board’s permission and if the Board, being advised 
of that fact, gives plaintiff notice, plaintiff will withdraw from or sur- 
render its membership in the Federal Reserve System. It is to be pre- 
sumed that, the two prerequisite facts existing, if the plaintiff refused 
to surrender its membership in the System on notice from the Board, 
this would constitute a violation of the condition. But it is not alleged 
that the Board has taken any action of the kind described and, since 
over six months elapsed between the filing of the complaint in this suit 
and the hearing on the motions without a supplemental complaint being 
filed, it may be presumed that the Board has not yet acted. However 
that may be, it is clear that the complaint presents a case of antici- 
pated, possible injury, based, it seems largely, upon conjecture and 
not such a case of immediate and impending danger as would warrant 
injunctive relief. National War Labor Board v. Montgomery Ward 
& Co., supra. 

Finally, it is my opinion that there is no merit in plaintiff’s con- 
tention that condition No. 4 constitutes a cloud upon the title to plain- 
tiff’s stock in the Reserve Bank or an adverse claim affecting the same, 
in the nature of a cloud, the existence of which the Court has power to 
remove. Plaintiff’s shares in the Reserve Bank are a mere incident to its 
membership therein. This stock is non-transferable, non-negotiable and 
has no “market value.” Title to this stock must, under the law, remain 
in plaintiff bank so long as it is a member bank and, when and if that 
status is forfeited the title to the stock is likewise forfeited. None of 
the defendants claims an estate or interest in the stock adverse to plain- 
tiff. Clearly a case is not presented which is governed by section 738 
of the California Code of Civil Procedure. The suit sounds in per- 
sonam, against the Board of Governors for alleged abuse of discretion, 
not in rem. Moreover, if, as I have determined, this Court is without 
jurisdiction to hear the case, as against the Board, jurisdiction as to all 
other incidents of the case likewise fails. Hartmann v. Federal Reserve 
Bank of Philadelphia, D. C., 55 F. Supp. 801. 
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1. The motion of the plaintiff, Peoples Bank, for summary judg- 
ment against the defendant, Federal Reserve Bank of San Francisco, 
is denied. 2. The motion of the defendant, Federal Reserve Bank of 
San Francisco, for summary judgment against the plaintiff is denied. 
3. The motion of the defendant, Federal Reserve Bank of San Francisco, 
to strike plaintiff’s motion for summary judgment is granted. 4. The 
motion to dismiss filed by each of the defendants will be granted. 

The Court is of the view that the defendant Board of Governors 
of the Federal Reserve System is an indispensable party not properly 
before the Court and that the complaint does not state a claim for 
equitable relief or for declaratory judgment within the jurisdiction 
of this Court as to any of the defendants. Therefore, this Complaint 
is dismissed as to all defendants for lack of jurisdiction of this Court. 

An order will be entered in accordance with this opinion. 


Government Allowed to Recover Proceeds of Pension 
Checks to Which Payee Was Not Entitled 


The defense of laches is not valid against a claim when 
the government is acting in its sovereign capacity. The failure 
of the government to ascertain that the widow of a war veteran 
was the common law wife of another during a period of more 
than eleven years, during which time the widow was receiving 
pension payments as unremarried widow of the veteran does 
not constitute laches which would bar the government’s right 
to recover the money so paid, as against a federal savings and 
loan association and a realty corporation which cashed the 
checks with full knowledge that widow had remarried and was 
not entitled to the checks. The government is held to be en- 
titled to recover against the widow and against the savings 
association and realty corporation on the theory of conversion. 
The widow is held to have obtained the checks through fraudu- 
lent representations to the government (drawer) and there- 
fore she did not receive a good title to the same. 

This was decided recently in the case of United States v. 
Michaelson, U. S. District Court, D. Minnesota, 58 Fed Supp. 
796. The court, in its opinion, stated: 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 598. 
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The principles which govern common law marriages in the State 
of Minnesota prior to the adoption of the 1941 statute, which abolished 
common law marriages, are well settled. If persons were competent to 
enter into a marriage contract and agreed between themselvs in the 
present tense to become husband and wife, the marriage was complete. 
Cohabitation added nothing to the marriage contract, except that it 
might constitute evidence of the contract. Guptil v. E. O. Dahlquist 
Contracting Co., 1936, 197 Minn. 211, 266 N. W. 748. As stated in 
Ghelin v. Johnson, 186 Minn. 405, 243 N. W. 443, 445: “Where there 
is no proof of any express written or oral agreement, there must be 


evidence of cohabitation as man and wife, or the assumption openly 


of marital duties and obligations, continued for such time and to such 
an extent as to reasonably sustain the conclusion or inference that 
the parties have agreed to become and be husband and wife. The 
cohabitation and conduct must be of some continuance and such as is 
usual between persons lawfully married.” And further: “General 
reputation that the parties are married is not alone sufficient to prove 
marriage, but may be shown in connection with cohabitation and other 
circumstances.” 

The evidence in this case is overwhelmingly persuasive that Philo- 
mena Flannery and Raymond Michaelson entered into a common law 
marriage some time in the year 1927. Beginning with that year, 
these parties openly lived together as husband and wife in the same 
dwelling, and in all of their relations with other people in the com- 
munity they held themselves out to be husband and wife. This rela- 
tionship and conduct continued without interruption until the parties 
were advised that a government investigation had been launched looking 
to the right of Philomena Flannery Michaelson to receive the pension 
checks as the unremarried widow of Bernard Flannery. But not only 
did the parties cohabit as husband and wife, and not only were they 
known in the community for some twelve years as Mr. and Mrs. Michael- 
son, but all of their business transactions were carried on by them as 
husband and wife. These business deals and incidents were all carried 
on in each other’s presence and strongly support the Government’s 
position in this proceeding. For instance, beginning with the year 
1927, the Michaelsons were operating a tavern near Lake Minnetonka, 
where they were known to their customers and to the people in the com- 
munity as husband and wife. In January, 1935, they opened a joint 
checking account in the State Bank of Mound in the name of Philo- 
mena Michaelson and R. E. Michaelson, and the signature card in 
the bank bore the signature of each party as above stated. The local 
banker and the clerks in the bank were led to believe by them that they 
were husband and wife, and they always referred to them as Mr. and 
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Mrs. Michaelson. In 1935, the Michaelsons applied to this bank for 
ia loan on the property on which the tavern was being conducted. The 
property was in the name of Raymond E. Michaelson. The loan was 
granted and the mortgage in the amount of $3,000, dated April 23, 
1935, was given to the bank and signed by Raymond E. Michaelson 
and Philomena Flannery Michaelson, husband and wife. The signa- 
tures on the mortgage are “Raymond E. Michaelson” and “Philomena 
Flannery Michaelson.” The acknowledgment before the notary public 
refers to them as “Raymond E. Michaelson” and “Philomena Flannery 
Michaelson, his wife.””» On November 25, 1936, the Michaelsons rented 
a safety deposit box at the State Bank of Mound. On the card the 
renter was designated as “Raymond E. Michaelson and Mrs. Ray- 
mond E. Michaelson, jointly or the survivor of either.” The card was 
signed in each other’s presence “Raymond Earl Michaelson” and 
“Mrs. Michaelson.” ‘The signature of Mrs. Michaelson appearing on 
the card is that of the defendant herein. 

An account was mhintained with the Hennepin Federal Savings 
& Loan Association in the name of Philomena Flannery, which had 
been so maintained for many years and was carried in that name in 
the year 1937. It was in that year that Raymond E. Michaelson made 
an application to the Association for a first mortgage loan on the 
tavern property. This was the property on which the State Bank 
of Mound had taken a mortgage in April, 1935. The abstract of title 
which was examined by the Association indicated that the mortgage 
to the State Bank of Mound bore the signature of its depositor known 
as Philomena Flannery, but in which mortgage she had signed as Philo- 
mena Flannery Michaelson, wife of Raymond E. Michaelson. The 
Association required that the mortgage to be given to it should like- 
wise bear the signature of Philomena Flannery Michaelson, the wife of 
Raymond E. Mchaelson, and the mortgage was signed “Raymond E. 
Michaelson” and “Philomena Flanne y Michaelson,” and the acknowl- 
edgment refered to them as husband and wife. This mortgage was 
drafted by the Association, and in the body of the mortgage it recites 
that Raymond E. Michaelson and Philomena Flannery Michaelson, 
husband and wife, are the mortgagors. The acknowledgment was taken 
before a notary public in the office of the Association, and recites: 
“On this first day of June, A. D. 1937, before me, a Notary Public, 


within and for said County and State, personally appeared Raymond 


E. Michaelson and Philomena Flannery Michaelson, husband and wife, 
to me known to be the persons described in and who executed the fore- 
going instrument, and acknowledged that they executed the same as 
their free act and deed.” 

On or before October 25, 1937, a retail credit report cam to the 
attention of the Association. This report pertained to Raymond E. 





396 THE BANKING LAW JOURNAL 


Michaelson, and that such report put the corporate defendants on 
notice as to the remarriage status of the person who had done business 
with them as Philomena Flannery seems strikingly evident. It reads 
in part: “Raymond E. Michaelson was formerly in the illegal liquor 
business. He has for the past four years been living with a common 
law wife. She is the widow of a man who was shot in bed under very 
peculiar circumstances, informants believing that he had been con- 
nected with gangster activities. Mr. Michaelson leased the property 
in question for a season, but is now operating it himself. He handles 
legal 3.2 beer sold at the bar and it is stated to be possible to buy hard 
liquor in the establishment, if one is known. The establishment is on 
the main street of the town and is operating under the trade style of 
‘Mike’s.”, Mr. Michaelson’s common law wife is actually the head of 
the business and she maintains close supervision over him, controls his 
actions and controls the spending and paying out of moneys. Mr. 
Michaelson will, whenever his wife is not with him become intoxicated 
for periods of a day or two at a time. One year ago he was intoxi- 
cated and was hit by a truck during her absence, and was laid up for 
practically the whole season. His common law wife obtains a pension 
as long as she remains technically single.” 

This credit report came to the attention of the corporate defend- 
ants when they were cashing the checks in question, which read: “Pay 
in dollars k to the order of Mrs. Philomena Flan- 
nery, as unremarried widow of Bernard Flannery, c/o D. E. LaBelle, 
632 Security Building, Minneapolis, Minn.” All of the checks cashed 
bore the designation in the corner that the object for which they were 
drawn pertained to “Veterans.” It will be noted that the credit re- 
port above quoted states: “His common law wife obtains a pension as 
long as she remains technically single.” Moreover, it appears from 
the evidence that during 1937 the corporate defendants became con- 
cerned about the cashing of these pension checks in view of the restric- 
tion which apparently governed the right of the payee to obtain the 
proceeds thereof. They assert that they questioned Mrs. Flannery 
about her remarriage and contend that she denied that she was the 
wife of Michaelson. But notwithstanding that they expressed concern 
over their right to cash the checks under the circumstances, and went 
so far as to consult their attorney about the propriety of cashing such 
checks, they continued to do so, although they admit that their attor- © 
ney advised them that the cashing of the checks was “a business 
hazard.” Furthermore, on June 19, 1939, the Michaelsons negotiated 
another mortgage with the Association on property which was regis- 
tered in the name of Philomena Flannery. This was the so called lake 
~roperty and included the lake cottage where the Michaelsons had fo: 
years been living as husband and wife. In so far as the record shows, 
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no other mortgage had been given on this property and consequently 
there was no precedent as to any requirement of any signature of the 

spouse of the owner. The Association, however, drafted the mortgage ° 
on its own form and recites that the mortgagors are “Philomena Flan- 

nery Michaelson (formerly Philomena Flannery) and Raymond E. 

Michaelson, wife and husband.” The notary who notarized the mort- 

gage in 1939 in the office of the Association. is the same notary who 

took the acknowledgment in 1937, and this, acknowledgment recites: 

“On this 19th day of June, 1939, before me, a Notary Public, within 

and for said County and State, personally appeared Philomena Flan- 

nery Michaelson (formerly Philomena Flannery), and Raymond E. 

Michaelson, wife and husband, to me known to be the persons described 

in and who executed the foregoing instrument, and acknowledged that 

they executed the same as their free act and deed.” 

In addition, it may be pointed out that in June, 1941; Mrs. Michael- 
son was a patient in the hospital at Wayzata, Minnesota. She was 
admitted as Mrs. R. E. Michaelson, and her ‘history sheet notes that 
she was a married woman and a record was made in the hospital notes 
as to a visit from her husband. In fact, as late as September 12, 1943, 
and after this action was commenced, she was a patient at the General 
Hospital in the City of Minneapolis, and although she was registered 
as Philomena Flannery, nee Michaelson, she signed her discharge as 
“Stella Michaelson,” and the record indicates that her nearest relative 
was her husband, Raymond, residing at 1106 Chestnut Avenue, Minne- 
apolis, where the Michaelsons resided at that particular time. 

Reference is made by the defendants to Michaelson’s enlistment in 
the Minnesota Defense Force on December 15, 1942, wherein he re- 
ferred ‘to himself as a single man, and also to his draft questionnaire 
in July, 1942, where he also noted his status as single. But these 
documents, assuming that they constitute competent evidence, are not 
entitled to a great deal of probative value. Such declarations were 
made long after the investigation herein was commenced, and it was 
to the interest of both of the Michaelsons to deny any common law 
relationship in view of the claim of the Government that Mrs.. Michael- 
son was not entitled to any of the pension payments, since her common 
law marriage to Michaelson: Moreover, it is to be doubted that such 
documents constitute competent evidence. They are not part of the 
res gestae. They were not executed in the presence of Mrs. Michael- 
son. At best, they are self-serving documents and are not declarations 
against interest. See, Ghelin v. Johnson, 186 Minn. 405,:243 N. W. 
443. : 

It follows, therefore, that the direct and circumstantial evidence 
fully supports the Government’s contention that a common law mar- 
riage within the purview of the Minnesota decisions was contracted 
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by and between Philomena Flannery and Raymond Michaelson during 
the year 1927 and that such marriage was not terminated until 
Michaelson’s death on November 13, 1943. The Government’s right 
to recover the payments from Mrs. Michaelson which were made to her 
under a mistake of fact seems uncontrovertible. 

This brings us to the question as to the right of recovery against 
the corporate defendants. In its brief, plaintiff states that the action 
is predicated “upon written and implied contracts of guaranty and 
for money paid by mistake.” The amended complaint appears to be 
sufficiently broad to embrace both theories. The only guaranties, how- 
ever, which can arise from these checks, which are negotiable instru- 
ments, are the ones which arise by virtue of the corporate defendants’ 
endorsements thereon. On some of the instruments is found the en- 
dorsement: “Pay to the order of Midland National Bank and Trust 
Company, Minneapolis, Minn., Hennepin Federal Savings and Loan 
Assn., O. J. Hanson, Treasurer.” On the remainder of the instru- 
ments is found the same endorsement except that it is made by the 
Hennepin Realty and Insurance Corporation. 

Federal, not state, law governs this case. Clearfield Trust Co. v. 
United States, 1942, 318 U. S. 363, 63 S. Ct. 573, 87 L. Ed. 838; 
National Metropolitan Bank v. United States, 323 U. S. , 65 S. 
Ct. 354. As stated in the Clearfield case, 318 U. S. at page 366, 63 
S. Ct. at page 575, 87 L. Ed. 838; “ . . . The rights and duties 
of the United States on commercial paper which it issues are governed 
by federal rather than local law. When the United States disburses 
its funds or pays its debts, it is exercising a constitutional function 
or power.” 

The Government relies chiefly upon United States v. National Ex- 
change Bank, 1908, 214 U. S. 302, 29 S. Ct. 665, 53 L. Ed. 1006, 16 
Ann. Cas. 1184; Clearfield Trust Co. v. United States, supra; and 
National Metropolitan Bank v. United States, supra, in support of 
its recovery claim. These cases proceed upon the theory that he who 
presents a check to the United States. for payment warrants that he 
has title to it and the right to receive the payment. The corporate 
defendants here did not possess good title to the checks in question. 
As noted in the preceding part of this opinion, the corporate defendants 
knew of sufficient facts to apprise them that Mrs. Michaelson was not 
entitled to these checks. By her silence, Mrs. Michaelson represented 
to the United States that she had not remarried and therefore was 
entitled to the checks in question. It seems too well settled for argu- 
ment that one who obtains a check through fraudulent representations 
to the drawer does not receive a good title to the instrument. 10 
C.. J. S., Bills and Notes, § 496, p. 1091. In view of the corporate 
defendants’ knowledge that Mrs. Michaelson was not entitled to the 
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checks, they obviously received only the title which she possessed, and | 
that title was defective. To be a holder in due course and thereby 
-receive a better title than the endorser, the endorsee cannot take with - 
knowledge of the endorser’s bad title. Those principles also are well 
settled. 

Although the cases relied on by the Government—United States 
v: National Exchange Bank, supra; Clearfield Trust Co. v. United 
States, supra; and National Metropolitan Bank v. United States, 
supra—pertain to forgery situations, the general circumstances herein 
seem sufficient analogous and the language sufficiently broad to invoke 
the liability in the instant case. There was at least an implied war- 
ranty of title at the time these checks were presented for payment 
by the defendants’ agent to the Federal Reserve Bank. Clearfield 
Trust Co. v. United States, supra, Note, 318 U. S. at page 368, 63 
S. Ct. 573, 87 L. Ed. 838. Cf. Bryant v. McGowan, 151 Pa. Super. 
529, 534, 30 A. 2d 667, 670; United States v. Liberty Ins. Bank, D. C. 
26 F. 2d 593; United States v. Peoples-Pittsburgh Trust Co., D. C., 
34 F. Supp. 230. 

And, in any event, the money paid by the Government on the checks 
in question seems recoverable by analogy to impostor cases. In those 
cases, as here, the drawer of the negotiable instruments mistakenly 
thought that the person to whom the check was issued was the person 
entitled to the payment represented by the check, and here, as there, 
the fraudulent failure of the payee to inform the drawer as to the 
true facts caused. the issuance of the checks. True, in the impostor 
cases, the majority of the courts hold that the mistake of the drawer 
prevents him from recovering the amount mistakenly -paid from a 
holder in good faith, but where the holder knew, or should have known, 
the facts showing that the instrument was given by the drawer under 
a mistake of fact, such holder could not recover the amount of the 
check. from the drawer. See Jamieson & McFarland v. Hein, 1906, 
43 Wash. 153, 86 P. 165; Missouri P. R. Co. v. M. M. Cohn Co., 1924, 
164 Ark, 335, 261 S. W. 895; Rosin v. Lawrence Byars Used Car 
Post, 1942, 30 Ala. App. 576, 10 So. 2d 48. The cases cited involved 
actions by- the holder against the drawer before payment, and not 
actions by the drawer against the holder for recovery of payment. But 
they serve to establish the rights between the parties, and if the holder 
under such circumstances cannot recover from the drawer, it must 
follow that, in absence of laches or estoppel, the drawer can recover 
money paid to a holder under a mistake of fact where the holder knew, 
or should have known, that the instrument was given by the drawer 
under a mistake of fact in the first:instance. As pointed out in the 
annotation in 22 A. L. R. 1228, at 1229, the rights of the. parties 
depend upon the original rights of ‘the holder as against the drawer. 
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So, in the case at bar, it seems clear that, if the corporate defendants 
could not have recovered the amount of these checks from the plain- 
tiff if the plaintiff had originally refused to pay them, the plaintiff, in 
absence of estoppel or laches, or some other basis of equity, is entitled 
to recover the moneys which it paid under a mistake of fact. 

The corporate defendants claim that laches and estoppel exist here. y 
But the majority of courts have held that the defense of laches is not 
valid against the claim when the Government is acting in its sovereign 
capacity. Cooke v. United States, 91 U. S. 389, 398, 23 L. Ed. 237; 
30 C. J. S. Equity, § 114, p. 526. True, there is division among the 
courts as to whether the Government is acting in its sovereign capacity 
in these pension cases. Compare United States v. First Nat. Bank 
of Prague, 10 Cir., 1941, 124 F. 2d 484, with United States v. National 
City Bank of New York, D. C. N. Y., 1939, 28 F. Supp. 144, 150, and 
United States v. National Rockland Bank, D. C. Mass., 1940, 35 F. 
Supp. 912. But, under the circumstances herein, it does not seem 
necessary to determine the question as to whether the Government was 
acting in its sovereign capacity, because the evidence does not show 
that the Government under the circumstances was not diligent, both 
in learning of its mistake and in notifying the defendants of the facts. 
Moreover, the contention of the corporate defendants that plaintiff 
is estopped to raise its claim that the payee was not entitled to the 
money is also without support in the evidence. They apparently rest 
their argument upon plaintiff’s silence during the years that the checks 
were issued and paid, and contend that plaintiff was negligent in not 
discovering its mistake sooner and in not notifying the defendants of 
the true'state of facts. But in view of the number of pension accounts 
that the Veterans’ Bureau must supervise, and in view of the pre- 
cautions taken to designate Philomena Flannery on the check as the 
unremarried widow of Bernard Flannery, and the precautions taken 
in sending the checks in open-faced envelopes so that the Post Office 
Department, the letter carrier, and others would know that the checks 
were intended for the unremarried widow of Bernard Flannery, it would 
séem that the Government was not negligent in not discovering that 
she was married sooner than it did discover that fact, and there is 
no evidence which would justify a finding that the Government did not 
notify the defendants of the mistake within a reasonable time after 
discovering the facts. . 

In the last analysis, it seems clear that the real and proximate 
eause of the corporate defendants’ loss was their own acts. ‘They 
cashed these checks without reference to the facts which were within 
their knowledge. They realized the chance that they were taking. They 
were even advised by their counsel that the cashing of the checks did 
constitute a business hazard. They did not even take it upon them- 
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selves to advise with any governmental officials to determine whether or. 
not the Government was aware of the reputed common law marriage 
of the payee of the checks. They are now, under the facts and cir- 
cumstances herein, in no position to claim laches or estoppel. 

If any additional basis for recovery against the corporate defend- 
ants is necessary, it may be pointed out that, under the facts as alleged 
in the complaint and proved at the trial, the right of recovery against 
all of the defendants may be bottomed on conversion. Mrs. Michaelson 
wrongfully applied these checks to her own use. The wrongful taking 
is to be found in her fraudulent representation to the Government that 
she was the unremarried widow of Flannery, and hence entitled to this 
pension money. A taking necessary to a conversion may be accom- 
plished by fraud. Roehrich v. Holt Motor Co., 1938, 201 Minn. 586, 
277 N. W. 274. The Minnesota Supreme Court has held that a bank 
which cashes for a converter a check to which the bank knew, or should 
have known, the converter was not entitled, is likewise guilty of a con- 
version. Northwestern Upholstering Co. v. First Nat. Bank and Trust 
Co., 1935, 193 Minn. 333, 258 N. W. 724. See, also, note, 125 A. L. R. 
1194; compare note, 14 A. L. R. 764; note, 69 A. L. R. 1078; note, 
131 A. L. R. 874. 

Findings of fact and conclusions of law may be presented by the 
plaintiff. An exception is allowed to the defendants. 


Statute Regulating “Community Currency 
Exchanges”? Held Constitutional 


The business of providing facilities for the cashing of 
checks, drafts, money orders and all other evidences of money 


are within the police power of the state, and statutory provisions 
regulating the same are held to be constitutional. However, 


that part of statute which provides that applicants thereunder 
shall give “such other information as the Auditor may require,” 
is held to be indefinite and confers upon the auditor arbitrary 
and unrestrained power which is in direct conflict with the 
constitutional command that the legislature may not delegate 
its legislative function to any person or body. This was de- 
cided in the recent case of McDougall v. Lueder, Auditor of 
Public Accounts, Supreme Court of Illinois, 58 N. E. Rep. 
(2d) 899. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 356. 
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This case involves a consolidation of appeals from an order 
of the circuit court and an order of the superior court sustain- 
ing motions of the appellees to strike complaints filed by the 
appellants attacking the validity of an act entitled “An Act 
in relation to the regulation of community currency exchanges, 
and the operators and employees thereof, and to make an ap- 
propriation therefor,” Ill. Rev. Stat. 1943, chap. 1614, par. 31 
et seq., and dismissing the complaints for want of equity. 

The Community Currency Exchange Act became effective 
July 1, 1943. Section 1 of the act provides in part as follows: 
“For the purposes of this act: ‘Community currency exchange’ 
means any person, firm, association, partnership or corporation, 
except banks incorporated under the laws of this state and 
national banks organized pursuant to the laws of the United 
States, engaged in the business of and providing facilities for 
cashing checks, drafts, money orders and all other evidences of - 
money acceptable to such community currency exchange for 
a fee or service charge, or other consideration, or engaged in 
the business of selling or issuing money orders under his or 
their or its name or any other money order (other than United 
States Post Office money orders, American Express money 
orders, Postal Telegraph money orders, or Western Union 
money orders), or engaged in both such businesses. ° . . 
Nothing in this act shall be held to apply to any person, hen, 
association, partnership or corporation engaged in the business 
of transporting for hire, bullion, currency,.securities, negotiable 
or non-negotiable documents, jewels or other property of great 
monetary value, nor to any person, firm, association, partner- 
ship or corporation engaged in the business of selling tangible 
personal property at retail who, in the course of such business 
and as an incident thereto, cashes checks, drafts, money orders | 
or other evidences of money.” 

Section 2 provides that after October 1, 1943, no person, 
firm, association, partnership or corporation shall engage in 
the business of a community currency exchange without first 
securing a license to do so from the Auditor. 

Section 8 provides: “No community currency exchange shall 
be permitted to accept money or evidences of money. as a deposit 
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to.be.returned: to the depositor or upon the depositor’s order; - 
and no community currency exchange shall be permitted to 
act as bailee or agent for persons, firms, partnerships, associa- 
tions or corporations to hold money or evidences thereof or the 
proceeds therefrom for the use and benefit of the owners thereof 
and deliver such money or proceeds of evidence of money upon 
request or direction of such owner or owners; provided, that 
nothing contained herein shall prevent a community currency 
exchange from issuing money orders.” 

The appellants McDougall and Martin filed their com- 
plaint in the circuit court alleging they did business as a part- 
nership under the name of “McDougall & Martin Armored Car 
Check Cashing Service” in the city of Chicago, carrying on 
their business at two separate locations; that as part of the 
objects and among the activities and enterprises of the said 
partnership is the matter of cashing checks, drafts, money 
orders and all other evidences of money acceptable to them for 
a fee or service charge. 

In the complaint filed by the appellant William E. Cahill 
in the superior court it was alleged that he was engaged in the 


business of cashing checks, drafts, money orders and other 
evidences of money acceptable to him and of issuing checks to 


the order of payees designated by the persons at whose instance 
and request the same are issued, for fees or service charges, 
under the name and style of “Cahill Bros. Currency Ex- 
change”; that, in addition thereto, he acts as a depositee on 
depositor’s orders and as a bailee at the request of bailors and 
that he accepts for payment and makes payment of bills issued 
by various public utility companies and other companies.against 
those persons for whom he acts; that the complaint is filed for 
the benefit of others engaged in similar activities and similarly 
situated. 

Both complaints alleged that said business and activities 
were not dangerous to the public directly or indirectly, but 
_ afforded facilities for the convenience and benefit of persons 
desiring to cash checks, drafts, money orders and other evi- 
dences of money, and that said business and activities did not 
effect the public health, public morals, public comfort, public 
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safety, or general welfare of the State, nor did they involve 
any inherent or innate fraudulent practices. 

The complainants seek to declare the Currency Exchange 
Act unconstitutional on the ground that its attempts to regu- 
late do not fall within the reasonable exercise of the police 
power of the State of Illinois, and that it violates the rights 
of the plaintiffs to liberty and the pursuit of happiness accorded 
as a privilege under the preamble to the Federal Constitution 
and guaranteed by section I of article II of the Constitution of 
Illinois, Smith-Hurd Stats.; that it improperly and unreason- 
ably discriminates against the appellants, since there is no regu- 
lation of the cashing of checks, etc., generally denying to them 
equal rights guaranteed by section 2 of article II of the Illinois 
Constitution, and that section I of the act discriminates against 
them in providing that those persons or businesses who cash 
checks, drafts, money orders and other evidences of money, in 
the course of, and while engaged in, the business of selling 
tangible personal property at retail, are exempt from the pro- 
visions of the act; that this violates section 2 of article II and 
section 22 of article IV of the Constitution of Illinois; that 
section 7, in providing that every community currency ex- 
change have at all times on hand a minimum of $1,500 of its 
own cash funds for the uses and purposes of its business, arbi- 
trarily and unlawfully attempts to direct the amount of busi- 
ness each shall be prepared to do, and that the provisions of 
sections 5 and 6, requiring each currency exchange to furnish 
bond and to provide insurance policies, are contrary to sections 
1 and 2 of article II of the Constitution of Illinois and section 
1 of the Fourteenth Amendment of the Constitution of the 
United States; that the statute authorizes the Auditor of Public 
Accounts to make unreasonable search of the books and records 
of the exchanges, and sub-section (c) of section 4 of the act 
delegates legislative power to the Auditor of Public Accounts 
without providing the terms and conditions under which he 
may act, contrary to section 1 of article IV of the Constitution 
of Illinois. 

In addition to the above objections, it is alleged in the com- 
plaint of Cahill that the statute has no application to the activi- 





THE BANKING LAW JOURNAL 405 


ties of those, together with Cahill, who issue checks drawn by. 
them on moneys previously deposited in various banks and held 
to their credit, and that the statute does not regulate the issu- 
ance of checks, since checks are not money orders in the sense 
that the term is used in the act, checks being negotiable instru- 
ments with characteristics not attached to money orders; that 
if checks are construed within the term “money orders,” then 
section 22 of article IV of the Illinois Constitution is violated 
in that special privileges are granted by excepting from the 
application and operations of the act telegraph and express 
companies and certain other persons named in section 1 of the 
act, denying to appellants equal rights guaranteed by sections 
1 and 2 of Article II of the Illinois Constitution and section 
1 of the Fourteenth Amendment to the Constitution of the 
United States; that section 3 of the act is void in granting 
special privileges to all persons not engaged in the community 
currency exchange business to carry on activities prohibited to 
persons engaged in the community currency exchange business. 

Each complaint sought a declaration that the act was un- 
constitutional and void and prayed that appellees be restrained 
by injunction from in any manner attempting to enforce the 
provisions of the act against the appellants. 

With these contentions both the circuit and superior courts 
disagreed and a final order was entered by each sustaining a 
motion to strike the complaint and dismissing the complaint for 
want of equity. 


The appellants here reiterate their objections to the act 
raised before the courts below, contending that the act in ex- 
cepting the American Express, Postal Telegraph and -Western 
Union Telegraph companies from the provisions of the act 
grants special privileges and immunity to those companies, 
wrongfully denying to the appellants the equal protection of 
laws; that by section 8, special privileges are granted to others, 
contrary to constitutional prohibition; that appellants’ business 
of cashing checks is of a beneficial nature from the public stand- 
point and not dangerous to the public and cannot be subject 
to any police regulation whatever; that the act does not apply 
to the business of issuing checks drawn on moneys previously 
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deposited in banks and held to the credit of appellants and 
persons similarly engaged, and that arbitrary and legislative 
power is, by sub-section (c) of section 4, vested in the discretion 
of the Auditor of Public Accounts. 

It was held that the section of the Community Currency 
Exchange Act exempting American Express Company and 
The Western Union and Postal Telegraph companies from the 
provisions of the act was not, under the circumstances, an un- 
reasonable classification and that the act is not unconstitutional 
by reason of such exception in section 1. 

It was further held that the section of the act which pro- 

hibited currency exchanges from accepting money or evidences 
of money as a deposit to be returned to depositor and from 
acting as a bailee or agent to hold money or evidences and to 
deliver them to others upon the order of the owners thereof, 
was a reasonable regulation and was not contrary to equal pro- 
tection clause of Constitution. To allow the currency ex- 
changes to engage in such activities would be to allow them to 
engage in the banking business without the regulations and 
responsibilities attendant thereupon. 
i It was held however that the provisions of the act which 
required that applicants thereunder were to give the auditor 
“such other information as Auditor may require” was indefinite 
and conferred upon the auditor arbitrary and unrestrained 
power in direct conflict with the constitutional command that 
the Legislature could not delegate its legislative function to 
any person or body. 

The court, in its opinion, stated: 


It becomes advisable first to determine whether or not the Currency 
Exchange Act falls within the general powers of the Legislature to 
pass laws for the protection of the public health, safety and morals 
and the promotion of the general welfare. The General Assembly has 
a wide discretion in the enactment of the laws within its police powers 
and, in pursuance of objects within the scope of its powers, may enact 
laws of limited or particular application so far as persons and property 
affected are concerned. Such a statute is valid when it applies equally 
and uniformly to all persons similarly situated, but it is in contra- 
vention of the equality clause of the Federal Constitution and section 2 
of article II of the State Constitution where the classification or dis- 
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crimination made-by it is unreasonable or has no substantial relation 
to the object of the act. In discussing the extent of power which the 
Legislature possesses in matters relating to police power, this court, 
in People v. Weiner, 271 Ill. 74, 110 N. E. 870, 872, L. R. A. 1916C, 
775, Ann. Cas. 1917C, 1065, said: “The power of the Legislature to 
pass laws for the preservation of good order or to promote public 
welfare andisafety, or to prevent fraud, deceit, cheating, and imposi- 
tion, has always been recognized in this state. People v. Freeman, 
242 Ill. 373, 90 N. E. 366, 17 Ann. Cas. 1098; People v. Schenck, 257 
Ill. 384, 100 N. E. 994, 44 L. R. A., N. S., 46, Ann. Cas. 1914A, 
1129. . . . Arightful exercise of the police power is not a violation 
of the Fourteenth Amendment, even though property interests are 
affected. . . . The police power has been defined as that inherent 
and plenary power in the state which enables it to prohibit all things 
hurtful to the comfort, safety, and welfare of society. . . . This 
power is very broad and far. reaching; yet it is not without its restric- 
tions. While the courts will not pass upon the wisdom of an act con- 
cerning the exercise of the police power, they will pass upon the question 
whether such act has a substantial relation to the police power. 

It must have some relation and be adapted to the ends sought to in 
accomplished.” 


In the exercise of the police power, it is for the Legislature to deter- 
mine when the conditions exist calling for the exercise of that power, 
and when the Legislature has acted, the presumption is that the act is a 
valid exercise of such power. People v. McBride, 234 Ill. 146, 84 N. E. 
865, 123 Am. St. Rep. 82, 14 Ann. Cas. 994. In case of doubt, every 
intendment is to be taken in favor of the validity of such enactment. 
People ex rel. Kincaid v. School Directors, 267 Ill. 172, 107 N. E. 892. 

That the business of providing facilities for cashing checks, drafts, 
money orders and all other evidences of money falls within the police 
power of the State seems without question. The business of handling 
the people’s money, issuing drafts, selling money orders under the name 
of the issuer and acting as a bailee in the payment of bills for a fee are 
endeavors requiring a certain amount of regulation and supervision. 
Any business conducted primarily or entirely by accepting funds of 
other people, undertaking to keep the funds intact for an indefinite 
length of time and the purchasing of paper, such as cashing checks or 
money orders, is one in which the public deserves more protection than 
only the judgment, skill and good luck of the proprietor to protect it 
against loss. The opportunities for loss through embezzlements, lar- 
ceny, the unauthorized use of funds including bankruptcy through the 
mishandling of funds, is obvious. Reasonable regulation thereof falls 
within the powers of the Legislature in the interests of the public safety. 

A further contention of the appellants is that section 1 of the act 
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is void in excepting from its application the American Express Com- 
pany, Postal Telegraph Company, and the Western Union Telegraph 
Company, and in support thereof cite the case of Wedesweiler v. 
Brundage, 297 Ill. 228, 130 N. E. 520, 523. There, the court con- 
strued section 151/, of the revision of the Banking Law, Laws of 1919, 
p. 235, Smith-Hurd Stats. c 1614, § 16 note, prohibiting any natural 
person, firm or partnership from engaging in the business of transmit- 
ting moneys to foreign countries or buying and selling foreign money, 
except express, steamship and telegraph companies. It was there held 
that such exemption violated the provision of section 22 of article IV of 
the State Constitution by granting to such companies a special privi- 
lege from which all other natura] persons are excluded. The court 
there said: “No reasonable distinction exists for this proviso. It de- 
clares, in effect, that incorporated banks, and express, steamship, and 
telegraph companies, whether incorporated or not, may engage in the 
business of transmitting moneys to foreign countries, but no other 
natural person, firm or partnership may, . . . As between natural 
persons and partnerships on the one hand, and express, steamship, and 
telegraph companies on the other, the distinction is not based upon any 
just reason.” 

We believe the act considered in that case is clearly distinguishable 
from the one under discussion. There, the express, steamship, and tele- 
graph companies were in direct competition with individuals in the 
business of foreign exchange, transmision of money to foreign coun- 
tries, and the transaction of business of that character was held to be 
an unreasonable distinction and a violation of section 22 of article IV 
of the State Constitution as well as of the equal protection of individ- 
uals under section 2 of the State Constitution and section 1 of the 
Fourteenth Amendment to the Federal Constitution. 

In the present case the General Assembly evidently had in contem- 
plation purely local problems. The act is entitled “Community Cur- 
rency Exchanges.” In section 1. “Community Currency Exchanges” 
is defined, and all through the act the word “community” is repeated 
and emphasized, showing without question that the plain intendment of 
the Legislature was to regulate companies of a purely local character. 
The Western Union, the Postal, Telegraph Company and the American 
Express Company are all highly responsible institutions operating all 
over the world and are in no sense to be considered as local companies 
or companies engaged in community affairs. The General Assembly 
would surely never have passed the act if they had thought the said 
companies would be made subject to its rules and regulations. 

We believe the placing of the express company and the telegraph 
companies in a class to be exempt from the provisions of the act was 
not, under the circumstances, an unreasonable classification and that 
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the act is not unconstitutional by reason of such exception in section 1. . 
Stewart v. Brady, 300 Tl. 425, 133 N. E. 310; Peoples v. Stokes, 281 
Ill. 159, 118 N. E. 87. 

Appellants further complain that section 3, in prohibiting currency 
exchanges from accepting money or evidences of money as a deposit 
to be returned to the depositor upon his order and in prohibiting the 
exchange from acting as a bailee or agent to hold money or evidences 
and to deliver same to others upon the order of the owner thereof, is 
contrary to the equal protection clause of the Constitution. That 
this provision is a reasonable regulation follows without discussion. 
To allow the currency exchanges to engage in such activities would 
be to allow them to engage in the banking business without the regula- 
tions and responsibilities attendant thereupon. 

To the provision of the Currency Exchange Act requiring that 
each exchange shall have at all times a minimum of $1,500 of its own 
cash funds available for the cashing of checks, appellants take further 
exception and ask what reasonable relation exists between this and the 
police power. That this is a reasonable regulation again follows with- 
out question, the fund being provided for the purpose of reasonably 
guaranteeing the cashing or honoring of the papers, money orders or 
checks issued by the exchange and, to a reascnable extent, — 
a sufficiency of funds on hand therefor. 

Appellant Cahill argues that the act does not apply to the —_s 
ness of issuing checks drawn on moneys previously deposited in banks 
and held to the credit of appellant and persons similarly engaged ; 
that section 1 applies only to the selling and issuance of money orders 
which exempts said appellant from the operation of the act. Section 1 
provides that the term “cemmunity curency exchange” means any 
person engaged in the business of selling or issuing money orders under 
his or their or its name or any other money orders. This is sufficiently 
broad to take in the issuance of a check which is an order of money 
and the technical interpretation sought after by said appellant is. not 
well taken. 

The appellants contend, finally, that the act vests in the discretion. 
of the Auditor of Public Accounts arbitrary power unregulated by 
any rules or conditions, there being, therefore, an unauthorized dele- 
gation of legislative function. By section 4 of the act, the application 
must contain the name and address of the applicant,.the county and 
municipality where located and “such other information as the 
Auditor may require.” Section 10 covers the qualifications of the 
applicant and provides that no application shall be denied unless the 
applicant has had notice of a hearing and an opportunity to be heard 
thereon and that, if the application is denied, the Auditor shall prepare 
and keep on file in his office a written order of denial containing his 
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findings with respect thereto and the reason supporting the denial and 
shall furnish a copy to the applicant by mail within five days after the 
filing of such order. A review of the order of the Auditor of Public 
Accounts is provided by section 22 of the act. Section 15 gives the 
Anditor of Public Accounts the: power to revoke a license for failure 
on the part of the licensee to comply with any order, decision or finding 
of the Auditor, or for the violation of any provision, regulation or 
direction made by the Auditor, or because of the existence of any 
fact or condition which, if it had existed at the time of the original 
application, would have warranted the Auditor in refusing the issuance 
of a license. Appellants contend that these provisions give an un- 
authorized ‘delegation of legislative function to the Auditor, in that 
no limitation exists as to what information he may require in the 
application and that the licensee, after securing a license, holds his 
license subject to the whim of the Auditor, since nowhere in the act 
is there a provision for any order, decision or finding to be made ac- 
cording to any standard nor is any fact or condition designated or 
specified; that no limitation exists upon the Auditor whatsoever. 
Section 19 gives the Auditor authority to make and enforce such rea- 
sonable relevant regulations, directions, orders, decisions and findings 
as may be necessary for the execution and enforcement of the act and 
provides that all such regulations and directions shall be filed in a 
permanent book or record and printed for the benefit of applicants 
and licensees. 

The Legislature may authorize others to do that which it cannot 
do itself in the carrying out of valid laws. Block v. City of Chicago, 
239 Ill. 251, 87 N. E. 1011, 130 Am. St. Rep. 219. The power to 
make a law and the conferring of authority and discretion as to its 
execution, which authority is to be exercised under and in pursuance 
of the law, mark the true distinction between powers which the Legis- 
lature can delegate and those which it cannot delegate. People ex rel, 
Gamber v. Sholem, 294 Ill. 204, 128 N. E. 377. Arbitrary power, 
under the rules of law in this State and elsewhere, cannot be delegated 
by the Legislature. Noel v. People, 187 Ill. 587, 58 N. E..616, 52 
L. R. A. 287, 79 Am. St. Rep. 288. 

Subsection (c) of section 4 of the act, in requiring an application 
to do business as a community currency exchange to contain “such 
other information as the Auditor may require,” does not undertake 
to prescribe the actual terms, conditions and qualifications necessary. 
for an applicant to meet in order to be licensed under the terms of 
the act. The Auditor is left without any restraint whatsoever to 
interpret that phrase. It is possible that each succeeding Auditor 
may place substantially different interpretations on the meaning of 
the section with the result that applicants may at all times be subject 
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to varying requirements. Subsection (c) of section 4, therefore, be- . 
comes vague, indefinite and uncertain and confers upon the Auditor 
arbitrary, unlimited and unrestrained power in direct conflict with 
the constitutional command that the Legislature may not delegate its 
legislative function to any person or body. Chicagoland Agencies, 
Inc., v. Palmer, 364 Ill. 13, 2 N. E. 2d 910; People v. J. O. Beekman 
& Co.; 347 Ill. 92, 179 N. E. 435: 

We have repeatedly held that, to be valid, an act may not be vague, 
indefinite and uncertain, but must be complete when it leaves the Legis- 
lature and be sufficiently explicit to advise everyone what his rights 
are under it and how he will be affected by its operation. 

There remains for determination, however, the question whether 
our view of the invalidity of subsection (c) of section 4 of the act 
necessitates the destruction of the entire act. The fact that a part 
of an act is unconstitutional does not require that the remainder shall 
be held void unless all the provisions are so connected as to depend 
upon each other. The valid and invalid provisions may even be con- 
tained in the same sentence and yet be perfectly distinct and separable 
so that the former may stand though the latter fall. If, when the un- 
constitutional portion is stricken out, that which remains is complete 
in itself and capable of being executed wholly independently of that 
which is rejected, it must be sustained. When the invalid subsection 
(c) of section 4 is stricken out, the portion of the act which remains 
is complete in itself and capable of being executed wholly independently 
of that which is rejected, and the invalidity of this provision does not, 
therefore, render the entire remainder of the act invalid, as there is no 
presumption that the General Assembly would not have enacted the 
remainder of the statute without subsection (c) of section 4. Weksler 
v. Collins, 317 Ill.: 132, 147 N. E. 797; Truly Warner Co. v. Kaufman 
Hats, Inc., 352 Ill. 541, 186 N. E. 167. 

The argument of the appellants that, after securing a license, the 
licensee holds the privilege to do business subject to the whim of the 
Auditor and that no limitation exists upon the Auditor whatsoever, is 
without merit. The act makes ample provision for the execution of 
such reasonable rules and regulations as seem necessary to carry out 
the purposes of the act. Review by the courts of the question as to 
whether such rules and regulations are reasonable. or not is apr 
provided for by section 22. 

The provisions of subsection (c) of section 4, above referred to, 
are void and must be rejected, but the remainder of ‘the act is complete 
in itself and must be sustained. With the above exception, the decrees 
of the circuit and superior courts of Cook county are thus affirmed. 

Decrees affirmed. 





ANKING DECISIONS 


In this department are published each month all of the important deci- 
wions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Negotiability of Note Not Impaired by Qualified 
Indorsement of Receiver of National Bank 
on Sale of Note 


Odland v. Hamrick, Supreme Court of Appeals of West Virginia, 32 
S. E. Rep. (2d) 629 


A sale of the assets of a closed national bank by the receiver is 
not consummated by the receipt of bids for purchase thereof, and 
title to such assets is held by such receiver until the proposed sale 
is approved by a court of competent jurisdiction. The indorsement 
of a note by the receiver of a national bank by which title thereto is 
transferred to a designated person without recourse is a qualified 
indorsement and does not impair the negotiability of the note. 

Receiver of closed national bank sold its assets, the sale being ap- 
proved pending action brought by receiver on a note held by bank. 
By special indorsement of the receiver title to note was transferred 
to the purchaser. It was held that the action on the note which was 
not payable to bearer, started by the receiver (holder of the note) who 
by special. indorsement transferred it to the purchaser during the 
pendancy of said action, abated, and the purchaser of the note could 
not cause the action to be prosecuted to final judgment without 
beeoming a party plaintiff. The action however, was revivable by 
the purchaser (transferee) after abatement. 


Action by notice of motion for judgment by J. 8. Odland, as receiver 
of the-First National Bank of Webster Springs, against W. S. Hamrick 
and others on a note. The trial court continued the action as to certain 
defendants and entered a judgment of nil capiat as to other defendants, 
and plaintiff brings error, and the defendant A. L. Gregory makes cross- 
assignment of error. Reversed and remanded with directions. 

Wendell W. Hoover, of Webster Springs, for plaintiff in error. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 695. 
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L. L. Dyer and John R. Dyer, both of Webster Springs, and Blue, 
Dayton & Campbell and Charles:M. Love, Jr., all of Charleston, for 
defendants in error. 


LOVINS, J.—This action was instituted by notice of motion for 
judgment against a maker and three indorsers of a promissory negotiable 
note. The trial court, a jury having been waived, heard the evidence, 
found that plaintiff did not own the note at the time the action was com- 
menced, and that he had no property therein at the time of the trial 
sufficient to authorize a judgment in his favor, continued this action as 
to two defendants, entered a judgment of nil capiat as to the other two 
defendants, and adjudged that the latter recover costs. This writ of 
error was granted to review that judgment. 

W. S. Hamrick under date of August 21, 1932, made and delivered 
his note payable to the order of The First National Bank of Webster 
Springs in the sum of one thousand dollars. A. L. Gregory, J. M. 
Gillespie, and E. H. Gillespie indorsed the same, specifically waived 
presentment, protest and all notices required under the law of this State. 
Plaintiff is receiver of the payee bank. The note was not paid on 
December 21, 1932, the due date thereof, and remained as an asset of 
the bank until.the sale thereof as hereinafter stated. 

Plaintiff on August 28, 1942, received bids for the purchase of the 
remaining assets of the bank, among which was the note mentioned 
above. Earl Swartzwelder offered to purchase said assets at the price 
of $8,200, which offer was approved September 3, 1942, by the Comp- 
troller of the Currency of the United States, and by the Circuit Court 
of Webster County on September 14, 1942. The note was delivered 
to Swartzwelder at some time before the trial of this action bearing 
the following indorsement: 


‘‘For value received the undersigned hereby sells, assigns, transfers 
and sets over unto Earl Swartzwelder all the right, title and interest of 
the First National Bank of Webster Springs, W. Va., and of the under- 
signed, as its receiver, in and to the within Note without recourse or 
warranty of any kind or character whatsoever. 


“*J. S. Odland, Receiver 
‘‘First National Bank of Webster 
Springs, W. Va.”’ 


The notice of motion, having been served, was filed in the office of 
the Clerk of the Circuit Court of Webster County on September 3, 1942. 
Plaintiff gave notice that on September 22, 1942, he would move for 
judgment against Hamrick, Gregory, E. H. Gillespie and the adminis- 
tratrix of J. M. Gillespie in the sum of $1,410.34. However, no motion 
was made nor trial had until September 20, 1943. This action was 
continued by agreement as to E. H. Gillespie, and the administratrix of 
J. M. Gillespie. Plaintiff’s counsel admits that a decretal judgment 





414 THE BANKING LAW JOURNAL 


predicated on the note had been rendered against Hamrick in the suit of 
Dodrill, Executor v. Bruffy et al., theretofore pending in the Circuit 
Court of Webster County, and hence we are only concerned with the 
liability of defendant Gregory, who will be hereinafter referred to as 
‘*defendant.’’ 

Defendant demurred to the notice of motion, pleaded the general 
issue, and filed four special pleas. Special plea No. 1 set up as a defense 
that the receiver had parted with title to the note indorsed by defendant 
on August 28, 1942, and that sale of the said note had been approved 
by the Comptroller of the Currency and the Circuit Court of Webster 
County. It is averred in special plea No. 2 that from the due date 
of the note until August 28, 1942, the plaintiff had kept said note in his 
possession without reducing the same to judgment and during such time 
had caused the property of Hamrick, the maker, and E. H. Gillespie, a 
coindorser, to be sold to satisfy other demands and liabilities against 
them, and had permitted Hamrick, E. H. Gillespie, and the estate of 
J. M. Gillespie to become insolvent without enforcing the collection of 
the note. Special plea No. 3 alleges that defendant’s liability on this 
note, if any such liability existed, could have been adjudicated in the 
chancery cause of Dodrill, Executor v. Bruffy et al., but was not so 
adjudicated, and that the right of recovery claimed by the plaintiff 
against defendant is now res judicata. It is alleged in special plea 
No. 4 that this action is barred for the reason that the cause of action 
did not accrue within ten years next before the commencement of this 
action. A demurrer was interposed as to all the special pleas, which was 
overruled as to special plea No. 1 and sustained as to the others. 

The note at the time of the trial was held by Swartzwelder, it having 
been delivered to him by plaintiff on the approval of Swartzwelder’s 
offer to purchase by the Circuit Court of Webster County. Swartz- 
welder made no appearance in this action, nor does it appear that the 
action is being prosecuted in the name of Odland, receiver, for Swartz- 
welder’s use and benefit. Swartzwelder’s ownership of the note appears 
from Gregory’s special plea No. 1 and from uncontradicted testimony. 

Defendant makes cross-assignments of error contending that the 
rulings of the court on the demurrers to the notice of motion and special 
pleas are erroneous. The demurrer to the notice of motion is predicated 
on two propositions: (a) That it is not specifically alleged that plaintiff 
is the owner and holder of the note on which this action is brought and 
has no title thereto; and (b) that the motion was not made on the return 
day of the notice. The notice alleges that plaintiff was duly appointed 
as receiver of the bank, and that the bank acquired the note on which 
Gregory is indorser in due course, and that the note was an asset 
of The First National Bank of Webster Springs. The allegations 
concerning the ownership of the note are sufficient. No order of continu- 
ance was entered on the return day of the notice or at any other time, 
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and approximately one year elapsed between such day and the day of 
trial. Discontinuance of this proceeding is prevented by the following 
provision of the statute: ‘‘A proceeding under this section shall not be 
discontinued . . . by reason.of no order of continuance being entered 
in it from one day to another, or from term to term. .. .’’ Code, 56-2-6, 
as amended by Chapter 18, Acts of the Legislature, 1931. Moreover, a 
demurrer to a pleading does not test a matter of procedure not appearing 
on the face thereof, and which arose after the pleading was filed. The 
demurrer to the notice of motion was properly overruled. 

Defendant’s special plea No. 2 probably originates in the statutory 
provision found in Code, 45-1-1, 2. But no notice from defendant to 
the holder of the note is pleaded. No estoppel of plaintiff arose by 
reason of the lapse of time and the insolvency of the makers and co- 
indorsers of defendant, and therefore there was no error in the court’s 
ruling on the demurrer to that plea. 

As to special plea No. 3 the record herein is insufficient for this Court 
to say whether Gregory’s liability was adjudicated, or could have been 
adjudicated, in the chancery cause of Dodrill, Executor v. Bruffy et al. 

Special plea No. 4 presented a good defense to this action. It effec- 
tively pleaded the lapse of ten years from the time the cause of action 
accrued, but no proof was offered in support of such plea. 

The decisive questions in this suit are raised by defendant’s special 
plea No. 1. Plaintiff contends that Odland, as receiver, was the owner 
of the note at the time this action was commenced. Defendant contends 
that title to the note passed on August 28, 1942. 

These contentions present the following questions: (1) Who was the 
owner of the note when this action was commenced; and (2) what effect 
did the transfer of title thereto, pendente lite, have on the prosecution 
of this action ? 

An action by notice of motion for judgment is commenced when the 
notice properly served is filed in the office of the clerk of the court 
designated in such notice. Citizens’ Nat. Bank v. Auvil, 109 W. Va. 
753, 156 8. E. 111. This action was commenced on September 3, 1942, 
the notice properly served having been filed in the office of the Clerk of 
the Circuit Court of Webster County on that day. 

Plaintiff is the receiver of a banking association, organized under the 
laws of the United States, which confer and define his authority. Sales 
of assets of a closed national bank is authorized by Section 192, 12 
U. 8. C. A., wherein it is provided: ‘‘. . . Such receiver, under the direc- 
tion of the comptroller, shall take possession of the . . . assets of every 
description of such association, .. . and, upon order of a court of record . 
of competent jurisdiction, . . . may sell all the real and personal property 
of such association, on such terms as the court shall direct;....’’ The 
Circuit Court of Webster County had jurisdiction to enter an order 
approving the sale. Richardson v. Turner, 52 La. Ann. 1613, 28 So. 158, 
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affirmed in 180 U. 8. 87, 21S. Ct. 295, 45 L. Ed. 438. Sale of assets of a 
closed national bank by the receiver, including the approval thereof 
by a court of competent jurisdiction is administrative, judicial approval 
being a prerequisite to the full exercise of the administrative power 
vested in the receiver by statute. Mitchell v. Joseph, 7 Cir., 117 F. 2d 
253; Roth v. Hood, 6 Cir., 106 F. 2d 616. The receiver did not sell the 
assets of The First National Bank of Webster Springs on August 28, 
1942. He merely received an offer on that day to buy such assets, which 
continued until the sale was approved on September 14, 1942, by the 
Cireuit Court of Webster County. Roth v. Hood, supra. Until such 
approval was given, the person offering to purchase had no enforceable 
right to the assets of the bank. Armstrong v. Woolley, 5 Cir., 89 F. 2d 
295. 

The sale of the note was neither effective nor complete until approval 
by the Circuit Court of Webster County was given. The receiver owned 
and held the note until the approval of the Circuit Court of Webster 
County on September 14, 1942. The approval of the sale by the court 
followed by the indorsement and delivery of the note, transferred the 
title to Swartzwelder, the purchaser, 

From what has been said, it follows that J. S. Odland, as receiver 
of The First National Bank of Webster Springs, plaintiff herein, at the 
commencement of this action, was the owner of the note on which this 
action is predicated, and that during the pendency thereof his ownership 
ceased. 

The person who is now the owner and holder of the note has. not, 
so far as disclosed by the record, indicated an intention to prosecute 
this action in his own name, or in the name of Odland, receiver. May 
he, without being a party plaintiff, cause this action to be prosecuted to 
final judgment in the name of the former owner of the note? Counsel 
for plaintiff contends that he can do so under Code, 55-8-9, and decisions 
of this Court applying the provisions of that statute. In the case of 
Clarke v. Hogeman, 13 W. Va. 718, this Court held that an assignee who 
is the owner of an equitable interest in a nonnegotiable chose in action 
may by virtue of the statute assert his right in an action at law in his 
own name or in the name of the assignor for the use and benefit of the 
assignee, and that it was unnecessary to show on the record for whose 
use and benefit the action was brought. The same statute was applied 
in the case of Bentley v. Insurance Co., 40 W. Va. 729, 23 S. E. 584. 
In the Bentley case a policy of insurance was issued to a person who, 
with the consent of the insurer, made an assignment to another, who 
commenced an action on the policy, and later reassigned it to the 
original beneficiary. It was held that the first assignment created a new 
and independent contract, vesting legal as well as equitable ownership 
in the first assignee, that reassignment, without consent of the insurer, 
operated to transfer only an equitable interest in the policy, that the first 
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assignee by virtue of the independent contract retained legal title to the 
policy, and that under the statute, Code, 55-8-9, an action could be 
maintained in the name of the first assignee, regardless of the reassign- 
ment, pendente lite. - It should be borne in mind that the subjects of the 
assignments under consideration in the cases of Clarke v. Hogeman, 
supra, and Bentley v. Insurance Co., supra, were not negotiable. Is the 
contract here transferred different from those just mentioned ? 

The note being payable to the order of The First National Bank 
of Webster Springs was negotiable at its inception and continued to be 
negotiable until restrictively indorsed or discharged by payment or 
otherwise. Code, 46-3-17. The indorsement hereinabove quoted is 
special and qualified, and does not impair the negotiability of the note. 
Code, 46-3-5, 9. 3 

The application of Code, 55-8-9, to the transfer of a negotiable note 
is precluded by the language used therein, the right to maintain an action 
at law being conferred on the assignee of ‘‘any ... note, .. . not 
negotiable, .. . .’? Although a note is transferred after its due date, 
as here, Code, 55-8-9, is inapplicable. Davis v. Miller, 14 Grat., Va., 1. 

However, the following rule has been stated: ‘‘In an action on a note 
by an assignee thereof, which before judgment is reassigned by him to 
the payee, the assignee, in whose name the suit is brought, will not by 
such reassignment be divested of the title to the 1ivic, so as to prevent 
recovery thereon in his name for the benefit of said payee.’’ Watkins v. 
Angotti, 65 W. Va. 193, 63 S. E, 969. Bentley v. Insurance Co., supra, 
is cited as the sole authority for that holding. It is quite obvious that 
the Bentley case is not authority for the rule announced in the Watkins 
case, because the decision in the Bentley case was predicated on a statute 
which had no application to the transfer of a negotiable note. The note 
on which the action was brought in the Watkins case was payable to 
a definite person or bearer, and hence the true basis for decision in that 
case will be found in authorities which hold that a note payable to bearer 
or indorsed in blank is transferable by delivery, and the holder thereof 
in good faith has sufficient title to maintain an action. Guernsey v. Burns 
and Graves, N. Y., 25 Wend. 411. The rule in the Watkins case is 
broader than the facts therein justify. In other authorities it is not 
clear whether the note transferred pendente lite was payable to bearer, 
indorsed in blank, or otherwise, but the principle announced in the 
Guernsey case was applied to variant factual situations. Bradford et al. 
v. Bucknam, 12 Me. 15, 3 Fair. 15; Austin v. Birchard, 31 Vt. 589; 
Keyser v. Shepherd, 13 D. C. 66, 2 Mackey 66; Newberry v. Trowbridge, 
13 Mich. 263, 281; Ivey et al. v. Drake, 36 Ark. 228; Dowell v. Mills, 32 
Tex. 440; Enston v. Friday, 8S. C., 2 Rich. 427; Scott et al. v. Metgalf, 
Miss., 13 Smedes & M. 563. There are authorities which adhere to an 
opposite doctrine. See Hall v. Gentry, Ky., 1 A. K. Marsh. 555; Curtis 
v. Bemis, 26 Conn. 1, 68 Am. Dee. 377; Cooper v. Poston, Ky., 1 Duv. 92, 
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85 Am. Dec. 610. See also Am. Jur., Title, Bills and Notes, Section 916. 

- This Court has implicitly held that there is a distinction between a 
note not payable to bearer and specially indorsed, and 4 note payable 
to bearer or indorsed in blank, title to the former passing by indorsement 
only and title to the latter passing by delivery made in good faith with 
intent to pass title. ‘‘If a negotiable instrument, not payable to bearer, 
be indorsed specially to a particular person, while such person remains 
the holder and legal owner the right of action is in him alone, and none 
but he, or his personal representative, can sue.’’ Spence v. Robinson, 
35 W. Va. 313, 13'S. E. 1004. When the legal and equitable ownership 
of the note indorsed by defendant passed from Odland, the plaintiff, to 
Swartzwelder, the purchaser, this action abated, and Swartzwelder, or 
his personal representative only could maintain an action to enforce its 
payment. The plaintiff, after transfer of the note by special indorse- 
ment, could no longer maintain this action, but after abatement it was 
revivable by an ‘‘assignee or beneficiary party.’’ Code, 56-8-5. The 
demurrer to defendant’s special plea No. 1 should have been sustained. 
The owner and holder of the note should have been accorded the right 
of revival provided in Code, 56-8-5. The order of dismissal prevented 
revival of the action, therefore the statute limiting the time for such 
revival is tolled, and this action may be revived at or before the second 
term next after the entry of the mandate of this Court. Code, 56-8-8. 


Upon the remand hereof the Circuit Court of Webster County is 
directed to reinstate this action and to accord the owner and holder of 
the note the right to revive it by appropriate procedure, if he shall be so 
advised. In event of a revival further prosecution of this action is not 
barred by the statute of limitation. Dillow v. Stafford, 181 Va. 483, 
25 S. E. 2d 330. 


In accordance with the foregoing, the judgment of the Circuit Court 
of Webster County is reversed and this case is remanded for further 
proceedings in accord with the principles herein announced. 


Reversed and remanded with directions. 


ROSE, President (dissenting). I would dismiss this writ of error 
as having been improvidently awarded. Whether in the court below it 
was proper to dismiss the proceeding or treat it as having abated, it was 
correctly determined there that the plaintiff, at the time of trial, had no 
interest, legal or equitable, in the note sued on. Immediately upon his 
having endorsed this note to a purchaser, he ceased to have any right 
therein upon which he could maintain any kind of proceeding or ‘be 
heard in any court. Regardless of what some other person might be able 
to do in the proceeding thereafter, the plaintiff was entirely eliminated. 

Then how can he bring the ease here on writ of error? He has no 
interest to protect, no rights to vindicate, either personally or in any 
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representative capacity. It is no concern of his whether the case was 
dismissed or treated as abated, or whether or not some third party was 
given an opportunity to be substituted in his stead in the case. No other 
party having such interest or right is complaining and no other such 
party is before us. Hence the rights of all other such parties, if any, 
are not involved on this writ of error. When this Court discovered, as it 
has done, that the plaintiff had no interest in the cause of action or in the 
proceeding brought thereon, the only proper course was to dismiss the 
writ of error. The plaintiff had no power to bring the cause here, and 
we have no jurisdiction to review it further at his instance. 


Deposit with Joint Right of Withdrawal Insufficient 
to Create Joint Interest with Right of Survivorship 


Munday v. Federal National Bank, Supreme Court of Oklahoma, 155 
Pac. Rep. (2d) 526 


A person who owns the money which creates a bank account may 
by gift vest in another named as co-depositor a joint interest and 
right of survivorship, while retaining a similar interest and right 
in such account. The mere fact, however, that money is deposited 
by one so that it can be withdrawn by himself and the co-depositor 
is held not in itself sufficient to create such joint interest in the 
deposit as to comprehend the right of survivorship. 

Determination whether owner of fund has made a gift inter vivos, 
so as to vest in co-depositor as donee a joint interest in deposit with 
right of survivorship, comprehends two indispensable elements, 
including intent of donor to give such interest and an act on donor’s 
part sufficient to constitute symbolic delivery of interest. 

In the instant case evidence failed to show that defendant’s 
decedent in making deposit during her lifetime in her own name 
and that of plaintiff intended to create a joint bank account creating 
a joint interest in favor of the plaintiff with right of survivorship in 
the account. 


Action by Ida Munday against the Federal National. Bank of Shaw- 
nee, administrator of the estate of Annie Niblack, deceased, and others, 
to recover bank deposit alleged to be the separate property of plaintiff. — 
From an adverse judgment, the plaintiff appeals. 

Affirmed. 

Clarence Robison, of Shawnee (E. D. Reasor, of Shawnee, of counsel), 
for plaintiff in error. 

NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 441. 
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John T. Levergood and Reily & Reily, all of Shawnee, for defendants 
in error. 


OSBORNE, J.—This action was instituted in the District Court of 
Pottawatomie County by Ida Munday as plaintiff against the Federal 
National Bank of Shawnee, Oklahoma, administrator of the estate of 
Annie Niblack, deceased, as defendant, to recover the sum of $413.40, 
with interest, alleged to be the separate property of the plaintiff. The 
trial court denied the claim of the plaintiff and entered judgment 
accordingly, and it is from such judgment the plaintiff has appealed. 
The parties will be referred to as they appeared in the trial court. 

The plaintiff alleged in substance that the defendant, as administrator 
of the estate of Annie Niblack, deceased, took charge of and now holds 
a certain sum of money designated as a joint account of the said deceased 
and the plaintiff; that said money was deposited long prior to the death 
of said deceased; that said account was designated as a joint account 
and was,.upon the death of one, to become the property of the survivor, 
subject only to the payment of the funeral expenses and the administra- 
tion expenses of the deceased joint owner; that the plaintiff presented a 
claim to the defendant for the payment of the money, which claim was 
permitted to remain on file for more than ten days without any action 
and that under the statute such failure to act constitutes a disallowance 
of said claim. The defendant answered, denying that there was a joint 


account legally deposited to the credit of the plaintiff and or the’ 


deceased, but alleges that the deposit was made at a time when the 
deceased was mentally incompetent and that all of the money so deposited 
in said joint account was the sole and separate property of the deceased, 
she having received the money from the Federal Government as a widow 
of a deceased Union soldier; that if the money was deposited in a joint 
account it was so made under the undue influence of the plaintiff with 
the fraudulent intent and purpose to defraud the deceased and her legal 
heirs ; that the plaintiff filed a claim with the administrator of the estate 
of said deceased for the sum of $350 claiming said sum as her personal 
earnings which had been deposited in the joint account, which claim 
was allowed and paid in full and that the order allowing said claim had 
not been set aside or appealed from and that the same is a binding and 
a conclusive judgment and that plaintiff cannot now be heard to contro- 
vert the same, and that plaintiff has no further interest in said alleged 
joint account. Certain other heirs of deceased filed a petition in inter- 
vention, alleging in substance the same as the defendant. The plaintiff 
filed a reply denying the allegations of the answer and the petition in 
intervention. 

The record discloses that on the date of the death of Annie Niblack 
there was on deposit in the American National Bank of Shawnee, 
Oklahoma, $1,359.51 in a savings account: As shown by the bank’s 
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ledger, the account was carried in the name of ‘‘Mrs. A. L. Niblack or 
by Mrs. Ida Munday,’’ and there appears in the right hand corner of 
the ledger sheet the words, ‘‘Joint Tenants with Right of Survivorship.’’ 
Such notation was placed thereon by the banker, but not at the written 
or oral direction of Mrs. Niblack. It appears that this account was 
opened on January 8, 1936, with a deposit of $300. There is no evidence 
to show definitely to whom the money belonged representing the initial 
deposit. It is further shown that Mrs. Niblack had a postal savings 
account which she closed out on March 3, 1939, drawing therefrom 
$905.25, and on the same date a deposit of $900 was made in the joint 
account. The signature card was signed by Mrs. A. L. Niblack and 
Mrs. Ida Munday, and at the bottom of said card the words, ‘‘ Joint 
Tenants with Right of Survivorship,’’ appeared. The banker likewise 
made said notation, but same was not made at the oral or written 
direction of Mrs. Niblack. Following the death of Mrs. Niblack, the 
defendant was appointed administrator of her estate and on September 
29, 1941, the plaintiff filed a claim against the estate for $350, claiming 
such sum as her individual money deposited in the joint account, which 
claim was allowed and paid. On October 22, 1941, the plaintiff filed 
another claim with the administrator for the sum of $413.40 as the 
balance of the joint account after the payment of the funeral expenses, 
which plaintiff claimed as the survivor of the joint depositors, which 
claim was not acted upon within ten days after it was filed, and plaintiff, 
treating same as disallowed, thereupon filed this action. 

It is only natural to assume that the plaintiff filed her first claim for 
the full amount of her own money deposited in the account and it 
follows as a natural conclusion that the balance of the money in the 
account was the money of the deceased. It is necessary to examine the 
transactions connected with the deposit to determine whether or not the 
deceased transferred to the plaintiff a sufficient interest to vest in the 
latter a joint interest in the deposit and confer upon the plaintiff the 
right of survivorship. The trial court found from the evidence that 
there was no such joint ownership. 

A bank deposit may be so arranged and handled that codepositors 
may be joint owners thereof during their mutual lives and upon the 
death of one joint owner the survivor will take the whole thereof. 
Royston v. Besett, 183 Okl. 643, 83 P.2d 874; Beach v. Holland, 172 
Or. 396, 142 P.2d 990, 149 A. L. R. 879; Rhorbacker v. Citizens Bldg. 
Assn. Co., 138 Ohio St. 273, 34 N. E. 2d 751, 185 A. L. R. 993; 103 
A. lL. R. 1140; Moskowitz v. Marrow, 251 N. Y. 380, 167 N. E. 506, 
66 A. L. R. 881; 7 Am. Jur., Banks, par. 431. However, we have held 
that the mere fact that money is deposited by one so that it may be with- 
drawn by himself and others is not in itself sufficient to create such a 
joint interest in the deposit as to comprehend the right of the survivor- 
ship.. Hickman v. Barrett, 175 Okl. 262, 52 P.2d 40. 
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In 7 Am. Jur., Banks, par. 425, it is stated that: ‘‘. . . the controlling . 
question is whether the person opening the account intentionally and 
intelligently. created a condition embracing the essential elements of 
joint ownership and survivorship. No particular formula is required; 
courts are controlled by the substance of the transaction rather than by 
the name given it... .’’ And on page 301, par. 426, of the same authority, 
it is said: ‘‘.. . Apart from the contract theory, which is comparatively 
rare, this leaves the title of the survivor to rest upon a gift, trust, or 
bequest. The bequest drops out of consideration, because it is not 
claimed that the transfer is in the requisite form to constitute a valid 
bequest, i.e., there is no compliance with the statute of wills. There thus 
remain two theories, upon one or the other of which the right of the 
survivor to the fund must be based, i., gift or trust. Unless the 
survivor can show title in one of these ways, his claim must fail... .’’ 

There was no contention or evidence that a contract or trust existed, 
and the only theory upon which the plaintiff could base a recovery is that 
of gift, and as said in Green v. Comer, Okl. Sup. 141 P. 2d 258, 262: 
“The determination of whether or not the former owner of the money 
or deposit has made a gift inter vivos so as to vest in a co-depositor as 
donee a joint interest in the deposit with right of survivorship com- 
prehends two indispensable elements. First, an intent on the part of 
the donor to give such an interest. And, second, an act on the part of 
the donor sufficient to constitute a symbolic delivery of the interest which 
being in the nature of a chose in action against the bank is incapable of 
manual delivery. There are other elements which sometimes claim 
consideration but which are not involved in this case. Jonte v. English, 
supra [171 Okl. 291, 40 P.2d 646].”’’ 

Excluding the offered testimony of Ida Munday as to her transactions 
with the deceased, which offers were correctly refused by the trial court 
under the provisions of 12 O. S. 1941 § 384, we fail to find any: evidence 
that Annie Niblack, during her lifetime, ever expressed or manifested 
any intention to give to Ida Munday the money contained in the deposit. 
To permit the evidence in this case to be announced sufficient to satisfy 
the requirements of gifts inter vivos would be to do violence to the 
principles of law announced in virtually all of the many cases where this 
question has arisen. All of the withdrawal checks, except one, were 
signed by plaintiff ‘‘Mrs. A. L. Niblack, by Ida Munday,’’ and in the 
excepted withdrawal check the word ‘‘by’’ was omitted. The plaintiff 
did not treat the account as a joint account, but rather as an account 
of the deceased with a right given to the plaintiff by the deceased to draw 
against the account as above indicated. The words ‘‘Joint Account with 
Right of Survivorship’’ were not placed upon the pass book, the ledger 
book or the signature card at the request of the deceased. In fact, there 
is. no evidence to show that the deceased had any intention other than 
to authorize the plaintiff to make withdrawals for her, and, outside 





THE BANKING LAW JOURNAL “423 


the deposits of her own individual funds, the plaintiff did’ not exercise 

any right of dominion over the account, but rather treated the account 

as that of the deceased. The essential element of intent to give is not 

sufficiently established by the evidence, and accordingly the trial court 

did not commit error in rendering judgment for the defendant. 
Affirmed. 


Creditor of Foreign Bank Entitled to Preference of 
Assets Held by New York Agency 


Singer v. Yokohama Specie Bank, Ltd., Court of Appeals of New York, 
58 N. E. Rep. (2d) 726. (Reversing Singer v. Yokohama Specie 
Bank, Ltd., 47 N. Y. Supp. (2d) 881, and 48 N. Y. Supp. 

(2d) 799; 61 B. L. J. 726) 


Where a New York agency of a Japanese bank receives instruc- 
tions to pay Japanese bank’s creditor, and the New York agency 
admits that funds are being held for the creditor, and it promises 
to pay the same, or it gives permission to draw against said funds, 
it is held that such acts on the part of the New York agency create 
an enforceable legal obligation by said agency to make such payment, 
and the fact that federal regulations preclude payment until a license 
is procured under executive order does not render the obligation 
conditional. It is held to be a transaction by the creditors of the 
Japanese bank with its New York agency within the provisions of 
the New York Banking Law, sec. 606, subd. 4(a) providing that 
claims of creditors of a foreign banking corporation, arising out of 
transactions by them with the New York agency of said corporation, 
shall be preferred against the assets of the corporation within the 
state after state superintendent of banks takes possession thereof. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Eugene T. Singer against the Yokohama Specie Bank, 
Limited, and Elliott V. Bell, as Superintendent of Banks of the State 
of New York, to enforce a claim, rejected by defendant superintendent 
as liquidator of defendant bank’s business and property in New York, 
to funds of the bank’s New York agency in the superintendent’s pos- 
session.. From a judgment of the Appellate Division, 267 App. Div. 
980, 48 N. Y. S. 2d 799, unanimously affirming a judgment of the 
Supreme Court for defendant superintendent on an order at Special 
Term, Steuer J., granting such defendant’s motion for summary judg- 
ment dismissing the complaint as to him,—Mise.—, 47 N. Y. S. 2d 881, 
plaintiff appeals by permission of the Appellate Division. 

Judgments reversed, and motion denied. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 113-137. 
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Wm. Dwight Whitney, Geo. M. Billings, and Jack W. Robbins, all of 
New York City, for appellant. 

Donald Marks, of New York City, for Orvis Brothers & Co., amicus 
curiae. 

Edward Feldman and Isadore H. Cohen, both of New York City, 
for respondent. 

Herbert Wechsler, Asst. Atty. Gen., James B. M. McNally, U. S. 
Atty., of New York City, Harry Le Roy Jones and Irving J. Levy, Sp. 
Assts. to Atty. Gen., William L. Lynch, Asst. U. S. Atty., of New York 
City, Ansel F. Luxford, Asst. Gen. Counsel, and Lawrence S. Lesser, 
Sp. Asst. to General Counsel, both of Washington, D. C., and Irving 
Moskovitz, Head Atty., United States Treasury Department, of New 
York City, for the United States, amicus curiae. 


LEWIS, J.—The Yokohama Specie Bank, Limited, to which it will 
be convenient to refer as ‘‘ Yokohama Specie,’’ is a banking corporation 
ineorporated under the laws of the Empire of Japan and was formerly 
licensed by the respondent Superintendent of Banks to transact a limited 
banking business in the State of New York. Under that license 
Yokohama Specie was permitted to maintain in this State an agency for 
the transaction of such a banking business. On December 8, 1941, after 
a state of war had been declared to exist between the United States and 
Japan, the Superintendent of Banks, acting pursuant to section 606 
of the Banking Law, Consol. Laws, c. 2,-took possession for the purpose 
of liquidation of the business, property and affairs of Yokohama Specie 
within the State of New York and suspended the operation of its New 
York Agency. While such liquidation was in process the plaintiff 
asserted his right as a creditor of the New York Agency under an assign- 
ment from Standard Vacuum Oil Company—to which reference will be 
made as ‘‘Standard’’—and filed with the Superintendent of Banks on 
November 21, 1942, a claim for $557,561.25 against funds of the New 
York Agency in the possession of the Superintendent. That claim, 
based upon facts which are not here in dispute and are presently to be 
considered, was rejected by the Superintendent of Banks upon the 
ground that applicable law afforded no basis for its payment. 

As a means to enforce his claim, the plaintiff instituted the present 
suit, wherein, upon motion by the defendant at Special Term, the action 
was severed to permit its continuance against Yokohama Specie and the 
complaint was dismissed against the Superintendent of Banks. The 
Appellate Division has granted to the plaintiff leave to appeal from its 
order unanimously affirming the judgment entered at Special Term and 
has certified that a question of law is involved which should be reviewed 
by this court. That question of law arises from the following facts: 

On August 27, 1941, Standard, through its Yokohama office, delivered 
to Yokohama Specie in Japan the yen equivalent to $557,561.25 with 
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instructions to pay that dollar amount to Standard in New York. Two 
days later, on August 29, 1941, the assistant-treasurer of Standard in’ 
New York was advised by telephone by the cashier of the New York 
Agency of Yokohama Specie that the New York Agency had re- 
ceived from Yokohama Specie the telegraphic transfer of $557,561.25 
which amount was available for payment to Standard. In response 
to this advice the assistant-treasurer of Standard stated to the cashier 
of the New York Agency that Standard was making the necessary 
application to the United States Treasury Department for a license 
which would permit the payment by the New York Agency to Standard. 
On September 2, 1941, Standard received at its New York office the 
following confirmatory letter: _ 


‘“‘The Yokohama Specie Bank, Limited 
‘‘New York Agency 
‘Equitable Building 
‘‘New York, August 29th, 1941. 
“‘Standard Vacuum Oil Company 
“10 Broadway 
‘‘New York City 
‘*New York. 
‘*Gentlemen : Att. Mr. Mitbo: 


‘‘Referring to our telephone conversation of today, we wish to advise 
you that we have received telegraphic instructions from our Yokohama 
Office to pay you the sum of $557,561.25. We understand that you are 
filing an application with The Treasury Department of the U. S. A. for 
a License in order to permit us to make this payment to you. 

‘‘ Awaiting your reply regarding this matter, we remain 


‘“Yours very truly, 
‘‘The Yokohama Specie Bank, Ltd., 
(signature illegible) 
‘‘p. p. Agent’’ 


During the preparation by Standard of the application to the 
Treasury Department a representative of Standard was advised by 
telephone by a representative of the New York Agency that the payment 
would be made to Standard from funds of the New York Agency on 
deposit with Guaranty Trust Company of New York. 

Before any payment was made by the New York Agency to Standard 
there occurred the attack by Japan at Pearl Harbor. Then followed 
the declaration of war and promptly thereafter the Superintendent of 
Banks took possession of the funds of the New York Agency and pro- 
ceeded to liquidate the same pursuant to section 606 of the Banking 
Law. That statute, after specifying grounds upon which the Superin- 
tendent may take possession of the business and property in this State 
of a foreign banking corporation, provides in part: ‘‘4(a) ... the claims 
of creditors of such corporation arising out of transactions had by them 
with its New York agency or agencies or whose names appear as creditors 
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on the books of such agency or agencies shall be preferred against the 
assets of such corporation in this state without prejudice to their right 
to share in the other assets of such corporation. ’’ 

‘ Our problem is concerned chiefly with the interpretation and 
application of that portion of the statute quoted above. 

The plaintiff concedes that neither his name nor the name of his 
assignor, Standard, appears as a creditor on the books of the New York 
Agency of Yokohama Specie. However, the plaintiff asserts that, 
within the provisions of section 606, subdivision 4, paragraph (a), its 
assignor, Standard, had a transaction with the New York Agency the 
details of which, when considered together, were sufficient in law to 
qualify for payment of the claim in suit. 

The Superintendent of Banks has thus far successfully maintained 
that the deposit by Standard with Yokohama Specie in Japan and the 
subsequent telegraphic instructions by Yokohama Specie to its New York 
Agency, followed by the communications, mentioned above, from that 
Agency to Standard in New York, did not create enforcible rights in 
favor of Standard arising out of a transaction by Standard with such 
Agency within the terms of section 606, subdivision 4, paragraph (a) 
of the Banking Law. ' 

Prior to December 8, 1941, the date when the declaration of war 
caused the Superintendent, of Banks to take possession of the business 
and property of Yokohama Specie in New York, the Superintendent had 
issued to that foreign corporation a statutory license under which it was 
permitted ‘‘. . . to maintain an agency [in the City of New York] for 
the purpose of transacting the business of . . . receiving money for 
transmission or transmitting the same by . . . cable or otherwise . . .’’. 
When on August 27, 1941, Yokohama Specie at its home office in Japan 
accepted funds from Standard it thereby became indebted to Standard 
in the amount then deposited. When on August 29, 1941, following 
instructions from Standard, and acting under its New York license, 
Yokohama Specie transmitted those funds by cable from Japan to its 
New York Agency, we think the consequent oral and written communica- 
tions, to which reference has been made—by which the New York Agency 
advised Standard that it was in funds from its Yokohama home office 
‘which it was instructed to pay to Standard—served to create an en- 
forcible legal obligation by the New York Agency to make such payment. 
See Sayer v. Wynkoop, 248 N. Y. 54, 58-60, 161 N. E. 417, 418, 419; 
Goodwin v. Bowden, 54 Me. 424, 425; Griffin v. Weatherby (1868) 
L. R. 3 Q. B. 753, 758-9; 2 Williston on Contracts, Rev. Hd., § 349, 
p. 1035; Mechem on Agency, 2d Ed., p. 1072; Tiffany on Agency, 2d 
Ed., p. 355. 

The fact that Federal regulations governing transactions in foreign 
exchange prevent the payment to Standard until a license under Execu- 
tive Order No. 8389, as amended, 12 U. S. C. A. § 95a note, is: procured 
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does not make conditional the obligation of the New York Agency to pay. 
See United States Treasury Department, General Ruling No. 12(4) 
under Executive Order No. 8389 as amended; also Feuchtwanger v. 
Central Hanover Bank, 288 N. Y. 342, 43 N. E. 2d 434. 

Our conclusion is that the course of dealing which culminated in 
the advice to Standard by Yokohama Specie’s New York Agency, given 
in accord with instructions from its home office in Japan, was a trans- 
action had-by a creditor (Standard) of a foreign corporation (Yokohama 
Specie) ‘‘with its New York agency,’’ within the provisions of section 
606, subdivision 4, paragraph (a) of the Banking Law. Any payment 
of funds by Yokohama Specie’s New York Agency to Standard as an 
incident of. such transaction is subject to the provisions of Executive 
Order No. 8389, as amended. 

The judgments should be reversed and the motion by the Superin- 
tendent of Banks denied, with costs in all courts. 


Presumption of Joint Tenancy of Bank Account 


Rebuttable 


In re Jagodzinski’s Estate, Surrogate Court, 52 N. Y. Supp. (2d) 3412 


Pursuant to provisions of Sec. 134 of the New York Banking Law, 
the rebuttable presumption of joint tenancy of a bank deposit in the 
name of depositor and another person and in form to be paid or 
delivered to either or survivor is held merely to mean that on the 
death of the depositor prima facie title to bank deposit is in survivor. 

Depositor opened a joint bank account with her daughter in order 
that her daughter could obtain money from the account in the event 
that depositor became ill. Upon death of depositor both surviving 
daughter and administrator of depositor’s estate claimed title to 
funds on deposit, 

It was held that the arrangement entered into by the depositor 
with her daughter was one of convenience rather than a gift to the 
daughter. Upon depositor’s death the account belonged to depositor’s 
estate irrespective of survivorship provision in bank account. The 
statutory provisions of Sec. 134 of Banking Law concerning joint 
deposits merely created a rebuttable presumption of joint tenancy. 
The burden was upon the daughter asserting that depositor had 

’ given her a joint interest in the funds and thus made a gift of said 
interest to establish said gift by clear and convincing evidence. 


Proceedings in the matter of the application of Walter Zagodzinski, 
as administrator of the goods, chattels, and credits of Franciszka Jagod- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 437. 
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zinski, deceased, against Helen Faszez and others, to discover certain 
property of decedent said to be withheld. 

Decree for administrator in accordance with opinion. 

Louis Pelowski, of Buffalo (Francis J. Janik, of Buffalo, of counsel), 
for administrator. 

Samuel M. Fleishman, of Buffalo, for respondents. 


VANDERMEULEN, Surrogate.—This is a discovery proceeding 
brought by the administrator against Helen Faszez, Vincent Jagodzinski. 
Edward Zagodzinski and Lottie Drzyzga. It is alleged that certain 
moneys, on deposit at the date of the death of the testator in the Marine 
Trust Company, Broadway Branch, in the joint names of the deceased 
and Lottie Drzyzga, the amount of which is two thousand eight hundred 
thirty-nine dollars and sixty-six cents ($2,839.66) and now in the pos- 
session of Lottie Drzyzga, belongs to the estate. It is also claimed that 
other moneys, personal belongings and furniture, in the possession of 
Lottie Drzyzga, Helen Faszez, Vincent Jagodzinski and Edward Zagod- 
zinski, belong to the estate, and that possession is withheld from the 
petitioner. 

I find that the sum of four hundred dollars ($400) that was in the 
decedent’s dwelling place, which was in the possession of Lottie Drzyzga, 
belongs to the estate. However, inasmuch as she claims that some or 
all of this money was paid on behalf of the estate to various persons and 
the proof is not clear as to how much and to whom paid, the question of 
an offset against the sum of four hundred dollars may be determined 
at a future hearing. 

There was no proof offered as to the ownership of the personal belong- 
ings and furniture and therefore no finding of ownership can be made. 

Prior to the enactment of statutes governing bank accounts and 
providing for payment based on survivorship, it was held that the mere 
form of the account will not be regarded as sufficiently establishing the 
intent of the person making it, to create a trust in behalf of another or 
to give to such other person joint interest in or ownership of the deposit. 
Beaver v. Beaver, 117 N. Y. 421, 22 N. E. 940, 6 L. R. A. 403, 15 Am. 
St. Rep..531; Matter of Bolin, 136 N. Y. 177, 32 N. E. 626; Matter, of 
Totten, 179 N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas, 900. 
See also Kelly v. Beers, 194 N. Y. 49, 86 N. E. 980, 128 Am. St. Rep. 543. 


Subsequent to these decisions there have been various statutory 
enactments concerning joint deposits. Section 134, Banking Law, gov- 
erning banks and trust companies, provides: : 


‘When a deposit of cash or securities shall have been made by any 
person in the name of such depositor and another person and in form 
to be paid or delivered to either, or the survivor of them, such deposit 
thereupon and any additions thereto made, by either of such persons, 
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upon the making thereof, shall become the property of such persons ‘a8 .. 
joint tenants, and the same, together with all accruals thereon, shall be 
held for the exclusive use of the persons so named, and may be paid 
or delivered to either during the lifetime of both, or to the survivor 
after the death of one of them, .. .’’ 


Section 134 of the Banking Law somewhat nenginens the position 
of a survivor claiming a fund. 


It has been held that by virtue of this Section there is a rebuttable 
presumption of joint tenancy. In re Hickmott, 166 Misc. 536, 4 N. Y. S. 
2d 457, affirmed 256 App. Div. 1047, 10 N. Y. S. 2d 918. 

It appears to me that this presumption, considered as rebuttable, 
means no more than that the prima facie title is in the survivor. In 
Matter of Simpson’s Estate, 175 Mise. 718, 24 N. Y. S. 2d 954, 959, the 
learned Surrogate, in discussing presumptions, quoted from Mockowik 
v. Kansas City, St. Joseph & Council Bluffs Railroad Company, 196 
Mo. 550, 94 S. W. 256, the following: ‘‘Presumptions may be looked 
upon ‘as the bats of the law, flitting in the twilight, but disappearing in 
the sunshine of actual facts.’ ’’ 

In this matter the party claiming the joint deposit through survivor- 
ship has shown little or no proof beyond the mere form of the account. 
There is no proof of any conversation between the deceased and the 
claimant in the presence of any bank official or anyone else, at the time 
of opening the joint bank account or at any time, respecting the purpose 
of the opening of the account. There is a statement that Lottie Drzyzga 
was a favorite daughter but there is no testimony as to such a statement 
having been made by the deceased. There is testimony that the deceased 
made a statement that she wished all of her children to share and share 
alike. It can be gathered from the circumstances and the handwriting 
of the deceased on the card that she was not very well versed in English. 
There is testimony that she suffered from varicose veins and kidney 
trouble, that her limbs were swollen and in bad shape, and that she was 
unable to get around. The bank book apparently was in the possession 
of the decedent. There is testimony by one of the witnesses that she 
saw the deceased in the bank in 1939 along with Lottie Drzyzga, the 
claimant herein, and that the deceased said: ‘‘I don’t feel good but 
Lottie said to get some money out in ease I was sick.’’ All the facts, 
in my opinion, point more to an arrangement for convenience than a gift. 

It has been held that ‘‘one who asserts that another has given him a 
joint interest in funds is asserting a gift and takes the burden of estab- 
lishing the gift by clear and convincing evidence. > In re MeCarthy’s 
Estate, 164 Mise, 719, 299 N. Y. S. 715, 720. 

I hold that the bank account in question belongs to the estate of the 
decedent. and direct that the bank book be delivered to the Administrator 
herein. 
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Delivery of Bank Book to Agent of Donor Held 
Valid Gift 


In re Cardwell’s Estate, Supreme Court, Appellate Division, 52 N. Y. 
Supp. 69 


Donor delivered. savings. bankbook to his agent when he was taken 
to hospital, with directions that if anything happened to donor, he 
wanted his nephew to have the passbook. It was held that this 
instruction constituted sufficient delivery to effect a valid ‘‘gift 
causa mortis’’ of the account where the agent handed the envelope 
containing the passbook to donee prior to donor’s death. 


Appeal from Surrogate’s Court, New York County; James A: Dele- 
hanty, Surrogate. 

Proceeding in the matter of the application of the Public hilintialeten. 
tor of New York County, as administrator of the goods, chattels and 
credits of James Cardwell, deceased, to discover certain property of 
the deceased, claimed to be withheld. Appeal by Robert Cardwell from 
a decree of the Surrogate’ s Court of the County of New York, 180 
Mise. 854, 43 N. Y. S..2d.773, adjudging that the bankbook of the New 
York Savings Bank..account No. 423,368 and the monies evidenced 
thereby, amounting to, approximately $2,926.73, and interest, are assets 
and the property of the estate of James Cardwell, deceased, and that 
Robert Cardwell has no right or interest therein, and that said Robert 
Cardwell deliver to the Public Administrator of the County of New 
York, as administrator of the estate of decedent, the aforementioned 
bankbook, 

Decree reversed antl bankbook adjudged to be the property of 
appellant. 

_ Murty J. O’Connor, of New York City (Joseph H. Wackerman, of 
Brooklyn, of counsel), for appellant. 

Joseph A. Cox, of NewYork City (Joseph T. Arenson, of New 
York City, of counsel), for petitioner-respondent, Public Admr. of New 
York County. 


PER CURIAM.—We find in this record, free of any suggestion of 
connivance or over-reaching, all three of the elements essential to the 
establishment of a gift causa mortis as enumerated in Grymes v. Hone, 
49 N. Y. 17, 10 Am. Rep. 313. The testimony of the agent of the donor 
to the effect that he handed the envelope containing the bankbook to the 
donee, prior to the death of the donor, is sufficient to establish delivery. 
The wish of the donee that the physical custody of the bankbook remain 


NOTE—Feor similar decisions see B.L.J. Digest (Fifth Edition) § 609. 





THE BANKING LAW JOURNAL | 431 


where it was, pending the termination of the illness of the donor, in no 
way destroys the effect of the delivery. 
The decree appealed from should be reversed with costs to the 
appellant and the bankbook adjudged the property of the appellant. 
Decree reversed with costs to the appellant and the bankbook 
adjudged the property of the appellant. Settle order on notice. 


COHN, Justice (dissenting).—There is no dispute as to the facts. 
The deceased gave orders to Rowenhagen that ‘‘If anything happens 
to me or I should not come back, I want Bob [the deceased’s nephew] 
to have this [the envelope containing the bank book].’’ From this 
instruction it is clear that the deceased wished his agent to give the 
bank book to the donee if the deceased did not come back from the 
hospital alive. Thus the transfer of the gift could not be made by 
Rowenhagen to the nephew until after the deceased’s death. That did 
not constitute a gift causa mortis as there was to be no delivery of the 
bank book by the deceased to the nephew during the lifetime of the 
former. After the donor’s death, Rowenhagen had ‘no authority to 
deliver, for the agency ceased with his principal’s death. The instruc- 
tions to Rowenhagen required a surrender of the bank book only if the 
decedent died. It was then too late to make a delivery’ sufficient to 
sustain a gift causa mortis. Vincent v. Rix, 248 N. Y. 76, 83, 161 N. E. 
425; Farmers’ Loan & Trust Co. v. Winthrop, 238 N. Y. 477, 485, 144 
N. E. 686; Matter of Van Alstyne, 207 N. Y.. 298, 306,:307, 100 N. E. 
802, 804, 805; In re Zweig’s Estate, 176 Misc.. 770, 771, 29 N.Y. S. 2d 
157, 158, Foley, S. The pertinent rule is well stated in 38 C. J. S., 
Gifts, § 86, as follows: ‘‘a delivery to a third person with instructions 
to deliver to the intended donee at the death of the donor, the latter 
retaining dominion and control over the property in the meanwhile, is 
ineffectual as a gift causa mortis, because the third party is constituted 
merely the agent or bailee of the donor. Such a transaction is regarded 
as an attempted testamentary disposition, and, unless accompanied by 
writing executed as a will, is nugatory for the purpose designed. The 
agent has no authority to deliver after the donor’s death, for his 
authority as such ceases when’ his principal dies.”’ 

It is suggested that delivery was effected by Rowenhagen to the 
nephew the night before the deceased died when, according. to Rowen- 
hagen’s testimony, the following occurred: ‘‘I had it {the bank book] 
locked in my desk, and I handed it to Bob [the nephew], and Bob says, 
‘I don’t want it. Let us wait and see what is going to come of this.’ 

. . L locked it back again in my desk.’’ 

In these circumstances there was no delivery to the donee. Even if we 
were to assume that the bank book had in fact been accepted by the 
nephew and then returned to the agent, such purported delivery would 
not have been valid because contrary to the instructions of the deceased 





432 THE BANKING LAW JOURNAL 


to Rowenhagen. He had told Rowenhagen that the nephew was to have 
the bank book only ‘‘in case I don’t come back.’’ Though there was 
ample proof of an intention to give, such intention was defeated since 
there was not or could there have been a delivery during the lifetime of 
the deceased. Cf. Beaver v. Beaver, 117 N. Y. 421, 429, 22 N. E. 940, 
6 L. R. A. 403, 15 Am, St. Rep. 531. 

Accordingly, I dissent and vote to affirm. 


Act of Creating Deposit in Joint Account and the 
Intention of Making Gift of Deposit to Other Person 
Named Need Not Occur Simultaneously to 


Render Gift Valid 


Kittredge v. Manning, Supreme Judicial Court of Massachusetts, 54 
N. E. Rep. (2d) 261 


‘A change of bank deposit to joint account of owner and another 


operates as a present and completed gift of an interest in. joint 
ownership if the owner intends the result, notwithstanding the fact 
that the owner retains possession and control of deposit during his 
lifetime and the book of deposit is never delivered to the other. 

The act of deposit in joint account and the intention to make a 
present gift to the other person named of an interest therein need not 
oceur simultaneously in order to make the gift valid; it is sufficient 
if it be shown that the ordinary incidents of such account are later 
intended by the owner, 

Decedent testate during his lifetime had a deposit in a savings 
bank in the amount of $4,000. Upon being informed by the teller 
of savings bank that he could not make any deposit of additional sums 
to said account and that if he wished to continue to make deposits 
therein he should ‘‘add a name to the book,’’ the decedent requested 
that name of respondent in instant action be added. No signature 
card was signed by respondent for said deposit account, and decedent 
at time of change of deposit stated that he preferred not to have 
respondent sign signature card. There was a pencil notation on the 
card as follows: ‘‘Patrick prefers not to have Nora know about this 
account.’’ The respondent never signed any card at or for the bank, 
never had the book in her possession, and contributed no money to 
the account. .Decedent, however, during his lifetime stated to 
respondent’s sister that he intended to make respondent a present, 
that he had ‘‘a nice little bank book for Nora.’’ Petitioner, executor 
of decedent’s estate, claims title to deposit in savings bank. 

It was held that evidence supported finding that, subsequent to 
the opening of the joint account in the name of decedent and respond- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 455. 
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ent, the decedent formed a settled intention of making a present gift 
of an interest in said account to the respondent, and the respondent 
was entitled to the account as such survivor as against the petitioner. 


Petition in equity by Austin J. Kittredge, executor of the will of 
Patrick Manning, deceased, against Nora Manning (Lyons) to determine 
title to a deposit standing in the name of deceased and defendant. From 
a decree that the deposit is the property of the defendant, petitioner 
appeals. 

Affirmed. 

M. ©, Jaquith. of Clinton. for petitioner. 

W. W. Buekley and T. E. Marshall, both of Worcester, for re- 
spondent. ; 


DOLAN, J.—This petition in equity is brought to determine title to 
a deposit in the Clinton Savings Bank standing in the name of ‘‘ Patrick 
Manning, Nora Manning, payable to either or the survivor.’’ The 
petitioner is the executor of the will of Patrick, hereinafter referred to 
as the decedent. The case comes before us on the appeal of the petitioner 
from the decree entered by the judge that the deposit is the property of 
the respondent Nora Manning (Lyons), hereinafter called the 
respondent. 

The evidence is not reported, but the judge at the request of the 
appellant made a report of the material facts found by him. See G. L. 
(Ter. Ed.) ¢. 215, § 11. Those facts may be summed up as follows: 
The decedent, a resident of Clinton, died on April 29, 1942, at the age 
of about sixty-eight years, leaving a will which was duly allowed and 
under the terms of which he bequeathed all of his property to three 
persons, none of whom was related to him. His estate consisted of 
personal property. His heirs at law were three brothers and several 
nieces and nephews. The respondent was a niece presumably by one 
of his brothers who resided in Ireland and survived the decedent. For 
several years the decedent had a deposit in the Clinton Savings Bank in 
excess of $4,000. On May 4, 1936, he went to the bank to make a 
deposit in his account. A teller informed him that his account was too 
large to carry in one name, and that if he wished to continue to make 
deposits therein he should ‘‘add a name to the book.’’ The decedent 
instructed the teller to add the name of the respondent to the book, and 
that was done, The teller requested him to have Nora sign a card, but 
he replied that he preferred not to have her do so. ‘‘There is a pencil 
notation on. the card which reads, ‘Patrick prefers not to have Nora 
know about this account.’’’ The respondent never signed any card at 
or for the bank, never had the book in her possession, and contributed 
no money to the account. The decedent’s relations with her were friendly 
for many years. In May, 1928, he wrote her expressing his fondness for 
her and stating that he planned to leave his property to her. In 1938 
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he said to her in the presence of her sister, ‘‘I am going to make you a 
nice little present... . I have your name on my bank book in the Clinton 
Savings Bank. I am very fond of you, Nora.’’ Soon after she went to 
Ireland. In 1940 the decedent said to her sister, Mrs. Corrigan, ‘‘I have 
a nice little bank book out for Nora.’’ On April 10, 1942, he told her 
that he had Nora’s name on the book in question, saying, also, ‘‘I want 
Nora to have that money. You know, a bank account with two names 
is ironclad.’’ Shortly before his death he spoke in similar terms again 
to Mrs. Corrigan. In 1940 he made similar statements to his nephew 
Austin who was the respondent’s brother. The decedent was admitted 
to the Clinton Hospital on April 12, 1942, and on that day he delivered 
the book of deposit in question to the petitioner. On April 14, the 
petitioner directed his attention to the joint account in his name and 
in the name of the respondent, and the decedent said, ‘‘I know it. I will 
take care of that when I get home.’’ The ultimate findings of the judge 
are that the deposit in question is the property of the respondent 
‘*because of a contract with the bank and the communication to and 
acceptance by .. . [her].’’ 

Since the evidence is not reported, the sole issue is whether the 
decision of the judge is supported by the facts found. Castle v. Wight- 
man, 303 Mass. 74, 76, 20 N. E. 24 436; Colby v. Callahan, 311 Mass. 
727, 728, 42 N. E. 2d 801. The petitioner contends that thé facts found 
by the judge do not support his decision, stressing the findings that the 
respondent was not present at the bank when the deposit was made 
in joint account, that she signed no card for the bank, and that the 
decedent never delivered the book of deposit to the respondent but 
retained possession of it until shortly before his death when he delivered 
it to the petitioner, and arguing that the proper conclusion is that at the 
time of the joint deposit the decedent had no intention of making a 
gift of a present interest therein to the respondent, but merely adopted 
the form so that he might be permitted to make further deposits in the 
account then standing in his name alone; and that to effectuate a gift 
of a present interest, the intent on his part to make such a gift must as 
matter of law have existed simultaneously with the opening of the joint 
account. The petitioner also contends’ in the alternative that the subse- 
quent statements of the decedent with reference to the joint account were 
all phrased in terms not of present but of future intention. 


The law on this subject of joint accounts has been stated in a number 
of decisions of this court, such as Goldston v. Randolph, 293 Mass, 253, 
199 N. E. 896, 103 A. L. R, 1117; Batal v. Buss, 293 Mass. 329, 199 
N. E. 750; Castle v. Wightman, 303 Mass. 74, 20 N. E. 2d 436; Sullivan 
v. Hudgins, 303 Mass. 442, 22 N. E. 2d 43; Ball v. Forbes, 314 Mass. 200, 
49 N. E. 2d 898; Malone v. Walsh, 315 Mass. 484, 53 N. E. 2d 126; and 
MacLennan v. MacLennan, 316 Mass. 593, 55 N. E. 2d 928. By the 
authority of such cases as those just cited it is settled that the contract 
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with the bank takes the place of delivery, and that the change in the. 
deposit here involved would operate as a present and completed gift of 
an interest in joint ownership if the former owner, the decedent, intended 
that result, even though he retained possession and control of the deposit 
during his lifetime and the book of deposit was never manually delivered 
to the respondent and she signed no ecard for the bank in connection with 
the account. Although these latter circumstances are to be considered in 
ascertaining the intent of the decedent, they are not conclusive. It is also 
settled that the transaction is taken at its face value unless the evidence 
shows’ that it was not so intended, that, while the contract of deposit is 
conclusive as hetween the bank and the other parties thereto, as between 
the parties other than the bank the form of the deposit does not settle 
the matter, and that it is open to the representative of the estate of the 
decedent to show by attendant facts and circumstances that he did not 
intend to make a present completed gift of a joint interest in the account. 
For cases other than those cited above that support the foregoing, see 
those cited in Malone v. Walsh, 314 Mass. 484, 486, 487, 53 N. E. 2d 126. 

‘For the purposes of the case we assume in favor of the petitioner that 
the findings of the judge with relation to the circumstances attendant 
upon the changing of the deposit into joint account, standing alone, 
would not justify a conclusion that at that precise time the decedent 
intended to make a present gift to the respondent of an interest in the 
account that would ripen into full possession and enjoyment upon his 
death, although the mere fact that he did not then propose that the 
respondent should know of his action would not be conclusive. With this 
assumption the decisive questions are whether the intent to make such 
a gift could be effectively formed thereafter, and, if it could, whether 
the facts found with reference to the subsequent conduct of the decedent 
bearing on this question support the decision of the judge. 

We are of opinion that it cannot be said as matter of law that the act 
of deposit in joint account and the intention to make a present gift to 
the other person named of an interest therein must occur simultaneously 
in order to make the gift valid, and that it is sufficient if it be shown 
that the ordinary incidents of such an account were later intended by the 
decedent. It is obvious that, having formed such an intent subsequently 
to the opening of the account, the decedent could have assured the result 
of a present gift to the respondent by withdrawing and redepositing the 
account on the same terms. In our view that would be no more than an 
idle gesture. The contract with the bank took the place of delivery, the 
deposit was in receptive form, it was in the control of the decedent, and 
we think that the transaction could be completed subsequently so as to 
effect a -present gift of an interest therein. The prior constructive 
delivery accompanied by a later intent on the part of the decedent to 
make the gift of a present interest in the account to the respondent 
would operate to make perfect that which before had'been inchoate. 
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We are of opinion that the facts found support the conclusion that 
subsequently to the opening of the joint account the decedent formed a 
settled intention of making a present gift of an interest therein to the 
respondent, that his statements read as a whole are not to be interpreted 
as meaning that at some time he intended to make the gift to the re- 
spondent but are to be interpreted as meaning that he had done so, that 
he had communicated to the respondent and others that he had her name 
on his bank book in the savings bank involved, that he was of opinion 
that a ‘‘bank account with two names is ironclad,’’ and that he intended 
that result in connection with the deposit in question. The conclusion 
of the judge that the respondent accepted the gift is supported by the 
facts found. 


Decree affirmed. 


Endorsement Guaranteeing Payment of Note Renders 


Endorser Liable As Surety 


Billings v. Roth, Superior Court of Pennsylvania, 40 Atl. Rep. (2d) 910. 


The defendant, before delivery to payees of note given to secure 
payment of maker’s existing indebtedness as a condition to extension 
of further credit, signed undertaking on back of said note guarantee- 
ing payment to named bank or bearer and confessing judgment with 
same right to collect from defendant as holder would have against 
the maker. 


It was held that the defendant was liable as surety both before 
the note was discounted at designated bank and after it was re- 
assigned to payee, inasmuch as the undertaking was not a special 
contract of suretyship running solely to designated bark: 


Judgment by confession on a promissory note in favor of Harry D. 
Billings and another, trading as Paul Billings & Co., against Max Roth 
and Abe Roth. From an order opening the judgment against the last 
named defendant, plaintiffs appeal. 

Order reversed. 

R. W. Trembath and Trembath & Farr, all of Tunkhannock, and 
KE. C. Nag!ie, of Northampton, for appellants. 

Irving W. Coleman, of Northampton, for appellee Abe Roth. 


HIRT, J:—The court mistakenly, we think, opened a judgment 
entered against Abe Roth, one of the defendants, by confession. We are 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 683. 
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unable to find merit. in his defense on the admitted facts; the order will 
be reversed. 

In 1937 defendant Max Roth was indebted to plaintiffs on open book 
account and on his notes for feed sold and delivered to him by plaintiffs 
in a total of more than $1,500. Plaintiffs had notified him, in effect, 
that unless the whole indebtedness was paid or adequately secured no 
further credit would be extended to him. In response to this notice, 
Max Roth, delivered the first of a series of notes signed by him in the 
following form: ‘‘Jan. 14, 1937. Six months after date, for value 
received, I promise to pay to Paul Billings & Co. The Citizens National 
Bank of Tunkhannock, Pa., Fifteen hundred and no/100 Dollars with 
interest.’’ The note contained a confession of judgment over the 
signature of the maker. The note undoubtedly was on a printed form 
supplied by the bank, and the name of the bank, following that of plain- 
tiffs, as payee, merely indicated the place of payment. 

The admitted signature of Abe Roth, under seal, appears on the back 
of the note under the following: ‘‘ For value received, I hereby guarantee 
the payment of the within note to The Citizens National Bank of 
Tunkhannock, Pa., or bearer, and I hereby confess judgment for the 
amount thereof, with the same right to collect from me when due as the 
holder hereof would have against the maker or makers thereof, waiving 
the stay, exception and inquisition laws of Pennsylvania.’’ (Emphasis 
added.) When the note in that form with the signatures of both 
defendants was delivered to plaintiffs, Max was given further credit. 
Plaintiffs as payee and also as ‘‘bearer’’ might have held the note until 
maturity and then proceeded to collect it looking to Abe for payment 
on his undertaking. They, however, did discount the note at the bank 
named therein and the following appears on the back of the original note 
below the signature of Abe Roth: ‘‘For deposit only in the Citizens 
National Bank of Tunkhannock, Pa. to the credit of Paul Billings & Co.’’ 
There were renewals by ten subsequent notes, in identical form, except 
on the last note, the one in question here, nothing more than the signa- 
ture of Paul Billings & Company appears below that of Abe Roth on the 
back of the note. When, the defendant failed to pay the final note at 
maturity, plaintiffs bought it back from the bank and received from it 
a written assignment of the bank’s entire interest in the note. Thereafter 
on April 19, 1943, the judgment in question was entered against Max 
Roth as maker of the note and against Abe Roth on the obligation 
assumed by his endorsement. It is conceded that Max is bound by the 
judgment entered against him. 

The undertaking which Abe signed made him a surety of Max’s 
obligation. Act of July 24, 1913, P. L. 971, 8 P. S. § 1. Abe signed 
under seal and the seal imports a consideration moving to him. Conrad’s 
Estate, 333 Pa. 561, 3 A.2d 697; Homer B. & L. Assn. v. Noble, 120 Pa. 
Super. 153, 181 A. 848. But even if no valuable consideration passed 
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to this surety, equity will not relieve him for want of consideration. 
Meek vy, Frantz, 171 Pa. 632, 33 A. 413. It is of some importance to bear 
in mind the purpose of the note. It was given to secure the payment to 
plaintiffs of Max’s existing indebtedness to them as a condition to ex- 
tension of credit on further purchases. And although it was within the 
contemplation of the parties that plaintiffs would discount the note at 
the bank named therein, yet plaintiff partnership was the payee of the 
note and there was privity between plaintiffs as ‘‘bearer’’ or ‘‘holder’’ 
and Abe was liable as surety (Miners’ State Bank v. Auksztokalnis, 283 
Pa. 18, 128 A. 726) on his contract both before the note was discounted 
and after it was reassigned to plaintiffs by the bank. Abe’s undertaking 
was not a special contract of suretyship running to the bank alone 
(ef. Janes v. Benson, 155 Pa. 489, 26 A. 752, 35 Am. St. Rep. 899) which 
would have relieved him from liability to plaintiffs. 

The bank in discounting the note probably accepted it on the endorse- 
ment of plaintiffs, ‘‘for deposit’’ in their account, treating it as a negoti- 
able instrument. The note and Abe’s undertaking authorized judgment 
by confession before maturity and the note was non-negotiable. Standard 
Furnace Co. v. Roth, 102 Pa. Super. 341, 156 A. 600. The renewal notes, 
ineluding the last note involved here, did not contain the words ‘‘for 
deposit’’ (undoubtedly because credit had already been given) above 
the signature of plaintiffs. But even if plaintiffs must be regarded as 
having signed the undertaking appearing on the back of the note, under 
Abe’s signature, thus becoming a co-surety, Abe is not relieved in whole 
or in part from liability to plaintiffs. The bank might have enforced 
performance of plaintiffs’ contract of suretyship but Abe may not. 
It was not contemplated by the parties when the note was given that 
anyone would become co-surety with Abe and to say that plaintiffs must 
now be regarded as a surety for Max’s obligation to themselves is an 
extravagant assertion. Regardless of plaintiffs’ liability to the bank 
while it held the note, either alone or with Abe, yet when the note was 
re-assigned to plaintiffs by the bank, Abe and the plaintiffs were returned 
to their status quo as to each other; this is conceded by counsel for 
defendants. Therefore when judgment was entered Abe was liable to 
plaintiffs the then ‘‘bearer’’ or ‘‘holder.’’ The relations of plaintiffs 
and Abe to the bank while it held the note even if regarded as co-sureties, 
were not conclusive of their relations to each other after plaintiffs 
re-acquired the note. Cf. Taussig’s Appeal, 221 Pa. 62, 70 A. 294; 
Hoff v. Kauffman, 282 Pa. 471, 128 A. 120. Between Abe and the 
plaintiff’s as payee, bearer, or holder of the note, Abe’s obligation as 
surety was enforceable under the judgment confessed upon it. This 
was the intention of the parties as clearly indicated by the language of 
Abe’s undertaking. 

Order reversed at the costs of Abe Roth. 





THE BANKING LAW JOURNAL 


Check Held Not Drawn to Fictitious Payee 


International Aircraft Trading Co., Inc., v. Manufacturers Trust Co. 
Supreme Court, 53 N. Y. Supp. (2d) 201 


Plaintiff drew a check to the order of a corporation as payee in 
the sum of $5,000. The plaintiff dealt with three individuals whom 
it thought were doing business as the named corporate payee. The 
check was paid by drawee bank and charged to plaintiff’s account. 
Later plaintiff brought instant action against drawee bank, claiming 
that inasmuch as the organization of the corporation had not been 
accomplished on the dates upon which the check was drawn, deposited 
and paid, it was entitled to recover back from the drawee bank the 
amount of the check charged to its account. 

It was held that the plaintiff dealt with three individuals whom it 
thought were doing business as the corporate entity designated as 
payee, and the plaintiff intended the proceeds of the check to be paid 
to the entity consisting of these three individuals. The fact that 
corporation was not fully organized did not change essential charac- 
ter of transaction so as to render drawee bank liable to plaintiff on 
the theory that check was drawn to a fictitious payee, and presented, 
indorsed and paid to one not intended by the plaintiff. 


Action by International Aircraft Trading Company, Inc., against 
Manufacturers Trust Company (Irving Trust Company) to recover the 
amount charged to plaintiff’s account by reason of the cashing of a 
check payable to the order of a corporation, the organization of which 
had not been completed at the time it cashed such check, wherein de- 
fendant cross-complained and impleaded as a defendant Irving Trust 
Company. . 

Judgment for defendants in accordance with opinion. 

Louis Okin, of New York City, for plaintiff. - 

Newman & Bisco, by Nathan Waxman, all of New York City, for 
defendant Manufacturers Trust Co. 

John J. O’Connor by A. Douglas Shackton, both of New York City, 
for impleaded defendant Irving Trust Co. 


* 

HOFSTADTER, J.—Plaintiff drew a check to the order of Lowell © 
Cartridge Corporation in the sum of $5,000. The check was deposited 
to the account of the corporation in the Irving Trust Company, presented 
by the Irving Trust Company, with indorsements guaranteed, to the 
drawee bank, Manufacturers Trust Company, and by it paid and charged 
to the account of the plaintiff. On the dates upon which the check was 
drawn, deposited, presented and paid, the organization of the corporation 
had not yet been accomplished. Plaintiff claims that it is entitled to 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1202. 
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recover back from the defendant, Manufacturers Trust Company, the 
$5,000 charged to its account, on the authority of the cases which hold 
that a check drawn to a fictitious payee and presented, indorsed and paid 
to one not intended by the drawer, is improperly charged to his account; 
the defendant, Manufacturers Trust Company, contends that these cases 
are inapplicable, and that in the instant case the parties actually 
intended by the plaintiff have received the proceeds of the check. 

It is plain that in the case at bar the plaintiff dealt with three in- 
dividuals whom it thought were doing business as the Lowell Cartridge 
Corporation, and who so represented to it. The plaintiff intended the 
proceeds of the check to be paid to the entity consisting of these three 
individuals, and so it was. That it had no formal de jure or de facto 
corporate existence as yet does not change the essential character of the 
transaction. The principal purpose of the plaintiff was to instruct the 
defendant bank to pay the sum of $5,000 to an entity consisting of three 
individuals. Whether it was known by one name or another or was 
simply an abstraction in the plaintiff’s mind could hardly affect the 
duties and responsibilities of the defendant. The intention of the 
plaintiff was fully carried out and no one other than the persons intended 
received the proceeds of the check. 

In view of these conclusions, it is unnecessary to pass upon the other 
defenses raised. 


Complaint dismissed and judgment for the defendant Manufacturers 
Trust Company; the cross-complaint against the impleaded defendant 
Irving Trust Company falls and it is dismissed accordingly. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Investment Corporation Held Not to Be Trustee or Fiduciary for 
Purchasers of Bonds 


Litwin v. Halsey Stuart & Co., Inc., Appellate Court of Illinois, 58 N. E. Rep. 
(2d) 737 


Plaintiffs purchased bonds issued by a building corporation from 
defendant investment corporation. The defendant had purchased out- 
right all the bonds issued by the building corporation under an agree- 
ment obligating the defendant to pay full agreed price for all the bonds 
irrespective of its ability to sell them. Subsequent to the purchase of 
said bonds, plaintiffs stood by for over ten years while foreclosure pro- 
ceedings were being litigated and receivers and trustees were appointed 
fer benefit of their bonds. juater plaintiffs brought this action against 
defendant for alleged frandulent misrepresentations made in the sale 
of the bonds, for breaches of trust growing out of an alleged fiduciary 
relationship, and for an accounting. 

It was held that defendant investment corporation was not a trustee 
or fiduciary of plaintiffs as purchasers of bonds who allegedly relied on 
prospectus containing alleged false representations, and therefore the 
plaintiffs could not avoid effect of bar of statute of limitations or their 
laches in asserting their alleged right to recover from defendant for 
such alleged misrepresentations. Plaintiffs could not, to justify their 
delay in suing defendant; set up ignorance of alleged misrepresentations 
to avoid effect of statute.of limitations or laches where they had avenues 
af information avajlable to them for inquiry. 
t é WTB Magy, FR ee j 
. i# 


Validity of Trust Agreements Disinheriting Wife | 


7, v. ters pas Supreme Judicial Court of Massachusetts, 59 N. E, Rep. 
: (2d) 299 
|, The widow of decedent brought petition in equity under G. L. (Ter. 
Ed). c. 230 sec. 5, as amended, against decedent’s daughter and the 
“executors of decedent’s will to recover for the estate a large number of 
ttocks and bonds and deposits in banks standing in the name or held 
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by decedent’s daughter, but allegedly owned by the decedent’s ¢state. 
Evidence diselosed that decedent, in order to defraud the Federal 
Government of taxes due on his property, had carried most of his 
property in the name of some of his children, with thé understanding 
that it should remain his and should be turned back at his request. 

After 1929 the bulk of his property was held by and in the name of 
his daughter, and was kept in a safe deposit box of which she was the 
proprietor, although he had access to the box and kept the key to it in 
his desk. Many of the stock certificates, standing in daughter’s name 
bore and still bear her indorsement in blank. Subsequently, the daugh- 
ter, apparently with decedent’s consent, cancelled his right of access. 
There was nothing in decedent’s relations with his children that. might 
have made it likely that he would have wished &at’any time to give all 
his property to his daughter and cut the others off. 

In 1936, decedent, as a result of a temporary disagreement with his 
wife, executed two trust agreements, one dealing with his stocks and 
bonds, the other with his bank deposits. In these agreements the daugh- 
ter declared herself trustee of a large number of stocks, bonds and bank 
deposits ‘‘to pay the net income therefrom to said William J. Kerwin, 
for and during the term of his natural life . . . and upon the decease of 
said William J. Kerwin to hold said fund, together with any undis- 
tributed income therefrom to her own use and behalf absolutely forever.’’ 
Decedent reserved the right during his life to alter, amend, or revoke 
the trusts by giving written notice thereof to his daughter. Decedent 
also covenanted and declared that he had no interest.in the trust property 
except as set forth in the agreement. It was further provided that the 
trust agreements were binding upon the heirs, executors and adminis- 
trators of the parties thereto. The two trust agreements disposed of 
practically all of the decedent’s property. 

Later, the decedent, being disturbed about the condition of his affairs, 
tried to reach his daughter for the purpose of arranging his affairs so 
that what he considered his property would form part of his estate if he 
should die, to the end that his wife and all his children would be pro- 
tected. The daughter apparently avoided any considerable talk with 
decedent. Later, during decedent’s last illness, he got ‘together his 
daughter and one of his sons, who held none of his“property, and asked 
them whether they would ‘‘do the right thing by his wife.’’ His daughter 
and son said they would, and decedent apparently was content with that 
vague assurance, and did not. recall the fact that under the trust agree- 
ments he had received power to revoke the trusts. 

It was held that the trust agreements furnished sineaiiniaaetil 
evidence that they were intended to express the whole transaetion 
between the daughter and decedent. Decedent convenanted, agreed and 
declared under seal that he had no right, power or interest in the trust 
property except such as was set forth in the trust agreements. The 
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beneficial interest was completely disposed of by giving him an equitable 
life estate and remainder to his daughter. It was further held that 
decedent’s apparent purpose to render a will practically unnecessary, 
and his reserved power to alter, amend or revoke the trust, did not make 
the trust testamentary in its nature. The trust agreements fixed beyond 
all question the rights of the parties to the agreements and precluded 
resort to extrinsic evidence, when as in the instant case, the agreements 
expressed the decedent’s intentions at the time when they. were drawn 
up. The promise of the daughter was too vague to amount to an under- 
standing to hold for the distributees of the father’s estate the remainder 
given to the daughter by the trusts, and insofar as his son was concerned 
there could be no money settlement out of property in his hands, for he 
had none. , 

The court further held that the widow’s election to take against her 
husband’s (decedent) will, did not affect her right to the trust property 
in any way: The right of a wife to waive her husband’s will and take 
with certain limitations, the same portion of the property of the deceased, 
real and personal, that she would have taken if the deceased had died 
intestate, does not extend to personal property that has been conveyed 
by the husband in his lifetime and and does not form part of his estate 
at his death, even though the sole purpose of the conveyance was to 
disinherit his wife. alll 


on gp MA 


‘Life Beneficiary Not Remainderman Where Deceased Beneficiary 
Fails to Exercise Power 


Carutheis v. Title Guarantee & Trust Co., Supreme Court, 52 N. Y. Supp. 
(2d) 596 


Settlor created two separate inter vivos trust agreements both of 
‘which contained a.clanse’ (herein disputed) which is identical in its 
wording. The disputed clause included in both trust agreements pro- 
vided that upon the death of the settlor subsequent to that of her husband 
(which contingency had’occurred ) the trustee should ‘‘ pay over the prin- 
cipal of the trust hereby created to the person or persons to whom my said 
husband, Edson Bradley, by his last Will and Testament duly admitted 
to probate, may have bequeathed the ‘final residue of his estate upon the 
eontingency that my said daughter should die without issue.’’ The 
dispute concerned the disposition of the remainder. 
~ It was held that the daughter although a life beneficiary was not 
also the remainderman where the will of settlor’s husband though naming 
‘daughter as residuary legatee did not expressly dispose of the residue 
upon the contingency ‘‘that my said daughter should die without issue.’’ 
‘The settlor intended, in the two trusts that she created that the principal 
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should pass upon her daughter’s death to a person or persons other than, 
the daughter or her heirs, to be identified in her husband’s will. In view 
of the husband’s failure to name such persons in his will the remainders 
were not disposed of and they therefore revert, as the plaintiffs con- 
tended, to the estate of the settlor. 


Testimony of Subscribing Witnesses Dispensed With Where 
Witnesses In Military Service Abroad 


Matter of Robert Forsyth McMullen, Surrogate’s Court of New York, New 
York County, 113 New York Law Journal 1000 (March 15, 1945) 


In the matter of an instrument offered for probate it was found that 
the subscribing witnesses thereto were in the military service of the 
United States and presently overseas. It was held that under the 
circumstances their testimony could be dispensed with inasmuch as the 
proponent had proven the handwriting of the decedent and of the sub- 
scribing witnesses and the testamentary capacity of decedent at the time 
of execution. 


Payment of Executors’ Commissions Prior to Allowance by Decree 
of Accounting Upheld 


In re Estate of John Jacob Hoff, Surrogate’s Court of New York, New York 
County, 113 New York Law Journal 757, (Feb. 27, 1945) 

In order to meet a dead-line date fixed by the government for pay- 
ment of executors’ commissions so that the executors could obtain the 
proper deductions from the gross estate in the assessment of the federal 
estate tax, the executors paid themselves commissions prior to the allow- 
ance thereof by decree on accounting. Objectants sought surcharge of 
interest from the date of said payment. 

It was held that the evidence showed that the payments were made 
in good faith and, in effect, under the compulsion of the government in 
order to obtain the proper deductions from the gross estate in the assess- 
ment of federal tax. The government fixed a dead-line date for payment. 
In the brief time afforded, it was impossible to account formally and 
obtain a decree directing payment of commissions. The executors did 
not at the time seek the payment of their commissions. They were 
required to take them to protect the pecuniary interests of the bene- 

ficiaries, and the beneficiaries gave their consent to the payment of 
commissions and waived any right to interest on the premature pay- 
ments. . 
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The commissions were computed in the usual manner upon the date 
of death values fixed by the government for federal estate tax. The 
objectants claimed that there was an excessive payment of commissions 
in the sum of approximately $20,000. Their contention was that there 
had been a shrinkage in value of a large block of stock of a certain 
corporation between the date of death and the date of reception of these 
securities by the executors. This contention was overruled. 

It was held that under the provisions of section 285, Surrogates 
Court Act, subdivision 5, which provides that the ‘‘value of any real 
or personal property’’ is to be ‘‘determined in such manner as the 
surrogate may direct ... ,’’ it has been the customary practice of the 
surrogates to accept the values fixed in the estate tax proceedings as of 
the date of death as the basis for the allowance of the principal receiving 
commissions of the executor. The rule is based upon convenience and 
economy. Therefore any increase or decrease in the value of the assets 
between the date of death and the date of the qualification of the executor 
or the time of receiving the assets can be disregarded for convenience. 
Further, the acceptance of such death values avoids the expense of a 
reappraisal at the time of the issuance of the letters or of the actual 
reception of the assets. 

In the instant case, because of the necessity of locating the heirs, some 
of whom resided in France, a delay of approximately six months 
occurred between the date of death and the issuance of the letters testa- 
mentary. There was not the slightest evidence of bad faith on the part 
of the executors in this delay. It was excusable due to war conditions. 
The court further held that to re-open the federal estate tax proceeding 
might lead to a great increase in federal estate tax as compared with the 
net saving of $10,000 which would have resulted from sustaining the 
contentions of the objectants. The death values fixed in this proceeding 
were the proper basis for the computation of the commissions of 
executors. 


Partial Revocation of Trust Valid Under New York Personal 
Property Law 


Carlebach v. Central Hanover Bank and Trust Company, New York Supreme 
Court, Appellate Divisions, First Department, No. 15119, March 9, 1945 


The question in issue in the instant case was whether attempted 
cancellations of certain life estates created under two inter-vivos trusts, 
were valid as partial revocations of such trusts, and thus permissible 
under Section 23 of the Personal Property Law, or invalid under 
Section 15 of the Personal Property Law, as attempted transfers or 
assignments of the right of the beneficiaries under said trusts. | 
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The facts are as follows: Two brothers each created an inter-vivos 
trust providing for the payment of the income therefrom to their mother - 
for life, and then to the settlor’s brother for his life. Upon the death 
of the beneficiary brother, or, if he predeceased the mother, on her 
death, the principal was to go to designated remaindermen subject to 
certain powers of appointments. Subsequent thereto various documents 
were executed by the parties. The first of these documents was an agree- 
ment between the mother and the two sons, wherein after reciting the 
creation, existence and provisions of the two trusts, it was provided that 
each settlor, in consideration of like action by the other, would revoke 
that trust created by him, but only to the extent of cancelling the interest 
of the mother therein. Each settlor further agreed to assign and transfer 
any: interest that he had in the principal and income of his trust to 
his brother, The mother agreed, in consideration of the sum of $22,500 
paid by one son, and $22,530 paid by the other, to consent to the revoca- 
tions hereinabove mentioned. The sums so paid represented the approxi- - 
mate value of the mother’s life estates at-the time. Further documents 
were executed whereby each settlor assignd to his brother any and all 
interest that the settlor had in the principal or income of his trust. 

It was held that the cancellations of the interest of the mother made 
by the settlors in their respective trusts was a valid partial revocation 
permissible under Section 23 of the Personal Property Law, and was not 
invalid under Section 15 of the Personal Property Law as an attempted 
transfer or assignment by the life beneficiary of her rights in the trusts. 


Guardian of Mental Incompetent Not Surchargeable for Invest- 
ment of Funds In Omnibus Participating Mortgages 


Estate of Pauer, Pennsylvania Supreme Court, Eastern District, 
No. 258, March 19, 1945..- 

This case presents the question of whether a guardian of a mental 
incompetent appointed by the court of common pleas under the Act of 
May 28, 1907, P. L. 292,-as amended, may be surcharged for investment 
of the funds of its ward in omnibus participating mortgages where the 
investments were made in good faith and with due diligence and there is 
no loss to the estate, merely because the investments were made without 
antecedent approval of the court having jurisdiction over the guardian 
and ward. The guardian’s administratrix seeking the surcharge con- 
tended that the guardian of a mental incompetent under the Act of 
1907 has no power to make any investments without the prior consent 
of the appointing court. The relevant statute provides in part that ‘‘it 
shall be lawful . . . by the leave, and under the direction of the court 
of common pleas . . . to invest the money of a lunatic . . . in such stocks, 
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? 


or upon such security, as shall be approved of by such court... . 
The court held that this section was permissive rather than mandatory 
and that no prior court approval was required where legal or statutory 
trust investments were made by guardians of weak-minded persons. 

There remained, therefore, only the question of whether the invest- 
ments in the instant case were ‘‘legal’’ investments. The administratrix 
suggested that since guardians of weak-minded persons were not included 
in the provisions of the Fiduciaries Act of 1917 until June 2, 1935, there 
were no ‘‘legal’’ investments for such guardians prior to 1935, the 
provisions of the Fiduciaries Act of 1917 not having any application 
until that date. It was held that this contention was not correct since 
it appears that the common law recognized certain ‘‘legal’’ investments 
for fiduciaries prior to the adoption of any expositive statutes. Such 
‘*legal’’ investments included participations in trust mortgages. There- 
fore it would clearly be inequitable and contrary to the practice of the 
courts to surcharge the fiduciary for investing the funds of his ward 
in mortgage participations which were at the time recognized by statute 
as legal investments for trust funds of other fiduciaries and which had 
been selected with due care and skill and which did not result in loss to 
the ward’s estate. The surcharge was not warranted on the sole ground 
that the guardian failed to obtain antecedent court approval for his 
investment. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Statute of Limitations on Claim for Refund of Estate Tax 


Lena Rosenman and The National City Bank of New York v. United States 
Supreme Court, No. 207, January 29, 1945 

Decedent died on December 25, 1933. Under appropriate statutory 
authority, the Commissioner of Internal Revenue extended to the execu- 
tors the time for filing the estate tax return to February 25, 1935. But 
there was no extension of the time for payment of the tax which became 
due one year after the decedent’s death, on December 25, 1934. On 
December 24, 1934 decedent’s executors made a payment of $120,000 on 
account of the estate tax. This amount was placed by the Collector in 
a suspense account to the credit of the estate. In the books of the 
Collector the suspense account concerns moneys received in connection 
with federal estate taxes and other miscellaneous taxes if, as here, no 
assessment for taxes is outstanding at the time. On February 25, 1935, 
executors filed their estate tax return according to which there was due 
from the estate $80,224.24. On March 28, 1935, the Collector advised 
executors that $80,224.24 of the $120,000 to their credit in the suspense 
account had been applied in satisfaction of the amount of the tax assessed 
under their return. On the basis of this notice, executors, on March 
26, 1938, filed a claim for $39,775.76, the balance between the $120,000 
paid by them under protest and the-assessed tax of $80;224:24. nde $0 

Upon completion, after nearly three years, of the audit of the return, 
the Commissioner determined that the total net. tax due was $128,759.08. 
No appeal to the Board of Tax Appeals having been taken, a deficiency 
of $48,534.84 was assessed. The Collector thereupon applied the balance 
of $39,775.76 standing to the credit of the executors in the suspense 
account in partial satisfaction of' this deficiency, and on April 22, 1938, 
executors: paid to the Collector the additional amount of $10,497.34, 
which covered the remainder of the deficiency plus interest. The Com+ 
missioner*then rejected the executor’s claim for refund filed in March 
of that year. On May 20, 1940, executors filed with the Collector a 
claim, based on additional deductions, for refund of $24,717.12. The 
claim was rejected on the ground, so far as now relevant, that. the tax 
claimed to have been illegally exacted had been paid more than three 
yéars prior to the filing of the claim, except as to the amount of $10,497.34 
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paid by the executors in 1938. Executors brought this suit in the Court 
of Claims which held that recovery for the amount here in dispute was 
barred by statute, 53 Fed. Supp. 722. 

Where a second claim for refund was filed in 1940, it was held that 
the tax was paid in 1938, when the deficiency was determined and paid 
and not in 1934, when the payment on account was made, and, therefore, 
that the claim for refund is not barred, having been filed within three 
years of the time of payment of tax. The action here complained of 
was the assessment of a deficiency by the Commissioner in April, 1938. 
Before that time there were no taxes ‘‘erroneously or illegally assessed 
or collected’’ for the collection of which executors could have filed a 
claim for refund. The amount then demanded as a deficiency by the 
Commissioner was, so the executors claimed, erroneously assessed. It 
is this erroneous assessment that gave rise to a claim for refund. Not 
until then was there such a claim as could start the time running for 
presenting the claim. In any responsible sense payment was then made 
by the application of the balance credited to the executors in the suspense 
account and by the additional payment of $10,497.34 on April 22, 1938. 
Both of these events occurred within three years of May 20, 1940, when 
the executors’ present claim was filed. 


Value of Close Corporation Stock Governed According to Price 
Stipulated in Binding Agreement for Estate Tax Purposes 


Herbert G. Riecker Estate, U. S. Tax Court, T. C. Memo. 


Two brothers, William and Herbert Riecker were the principal 
stockholders in the Lews & Riecker Company. William owned 828 
shares and 480.shares were owned by William’s wife. Herbert owned 
474 shares. Total outstanding shares numbered 2,200. William and 
Herbert had life insurance upon their lives, each one paying the 
premiums on the policy upon the life of the other. In addition it was 
agreed that. each one would make contributions into a sinking. fund 
which could be used to purchase more life insurance in order to more 
nearly completely fund the total purchase price for each ones interests. 
Herbert died on January 23, 1941 and $25,000 of insurance upon his 
life was paid to his wife as part payment upon the shares acquired by 
William. The shares so acquired numbered 200 out of the 474 owned 
by Herbert. The balance, or 274 shares were acquired by* minority 
stockholders under an installment payment plan because they did not 
have insurance.on Herbert’s life. The sale was made to the minority 
group at $140 per share as stipulated in the purchase agreement. This 
agreement was the usual ‘‘buy-and-sell’’ arrangement commonly 
employed where life insurance is used to supply the purchase _ price. 
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‘Under the agreement the executor was bound by contract: to sell the 
decedent’s interest, and the designated survivors were obligated to 
purchase the shares from the decedent’s estate. 

The Commissioner assessed a deficiency in estate taxes alleging that 
the steck was worth more than the $140 per share as stipulated in the 
agreement, notwithstanding that the surviving stockholders had acquired 
the decedent’s interest at this price per share. However, the court 
refused to recognize the Commissioner’s claim and it was held that the 
stock had a value for federal estate tax purposes of $140 per share as 
stipulated in the agreement, 


Corpus of Trust Transferable to Settlor By Trustee Not Includible 
in Decedent-Settlor’s Estate 


Estate of Louis Stewart, U. S. Tax Court, T. C. Memo. Docket No. 861 


Petitioner’s decedent set up a trust in 1913 and died in 1940. His 
son and son-in-law were made trustees. The son was a beneficiary, and 
the daughter of the son-in-law was a beneficiary, contingent upon the 
death of her mother, decedent’s daughter, who died in 1916. The trust 
instrument provided that the trustees might, if they so desired, re- 
transfer the trust corpus to the decedent. It was held that the value 
of the trust corpus was not includible in decedent’s estate. Under Sec- 
tion 811 (ce) or (da) of the Internal Revenue Code. 


Trust Corpus Excludable From Gross Estate 


Estate of Burney v. Commissioner, U. S. Tax Court, 4 T. C. No. 53 


In 1927, decedent set up an inter vivos trust for the benefit of his 
five brothers and his wife, reserving the privilege of altering the respec- 
tive interests of the beneficiaries, up or down as he saw fit. Trustee was 
required, under the trust instrument, to wind up and distribute the 
trust promptly after decedent’s death. In 1929, the decedent instructed 
the trustee to make a first and last cash distribution to his five brothers. 
The trustee complied and liquidated their entire interests in the trust. 
In December 1940, decedent died leaving his wife. 

It was held that the principal of the inter vivos trust is not includable 
in decedent’s gross. estate under Sec. 811 (d) (2) of the Internal 
Revenue Code, as the exercise by the decedent, in 1929, of the right to 
change the respective interests of the the beneficiaries, exhausted that 
right when his wife became the sole beneficiary of the trust. 
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Entire Value of Corpus Included in Gross Estate Because of 
Possibility of Reverter 


Fidelity-Philadelphia Trust Co. (Estate of Anna C. Stinson) 
v. Rothensies, Collector, U. S. Supreme Court, No. 263. 


On March 26, 1928, the decedent, Anna C. Stinson, transferred 
certain property in trust, the value of which at the time of her death 
was $84,443.49. The income of the trust was to be paid to the settlor 
during her life and at her death to her daughters (aged 12 and 10 at the 
time of the creation of the trust) during their respective lives. At the 
death of each daughter, the corpus supporting her share of the income 
was to be paid to her descendants, or, in default of surviving descendants, 
to be added to her sister’s share. At the death of the surviving sister, 
the entire corpus was to go to her descendants, or in default of surviving 
descendants, to such persons ‘as the settlor appointed by her will. 
In default of such appointment, the corpus was to go to certain named 
charities. 

The decedent exercised. the power of appointment in a will made in 
1930. She died in 1934 at the age of 51, survived by her two paaeniee, 
both of whom later married and had children. 

The Commissioner determined that this arrangement was a transfer 
in trust intended to take effect in possession or enjoyment at or after 
death within the meaning of Section 302 (c) of the Revenue Act of 1926, 
and that the net value of all the property comprising the corpus of the 
trust should be included in the decedent’s gross estate for estate tax 
purposes. The executors, however, denied that the transfer fell within 
the meaning of Section 302 (c); they further claimed that even if 
Section 302 (c) did apply the value of the life estates of the settlor’s 
daughters and the value of the remainders to their surviving descendants 
should be deducted from the value of the trust assets for tax purposes. 
The executors paid a tax on the full value of the trust assets and filed 
claim for refund of the tax. The District Court denied recovery and 
the court below affirmed. 142 Fed (2d) 838. 

The Supreme Court affirmed the opinion of the Circuit Court and 
held the entire corpus of the trust includible in the gross estate and 
subject to an estate tax on its net value at date of decedent’s death. 
The taxable gross estate must include those property interests the 
ultimate possession or enjoyment of which is held in suspense until the 
moment of the grantor’s death or thereafter. Tested by that standard, 
the entire corpus of the trust should have been included in the decedent’s 
gross estate and an estate tax levied on its net value at the date of 
decedent’s death. The ultimate disposition of all the trust property 
was suspended during the life of the decedent. Only at or after her 
death was it certain whether the property would be distributed under 
the power of appointment or as provided in the trust instrument. The 
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life estates of the daughters were contingent upon their surviving their 
mother and took effect in enjoying only at the death of the latter. The 
remainder interests of the descendants of the daughters were contingent 
upon their surviving both the decedent and the daughters and took 
effect in possession only after the death of the decedent. Thus until 
the moment of her death or until an undetermined time thereafter the 
decedent held a string or contingent power of appointment over the total 
corpus of the trust. The retention of such a string, which might have 
resulted in altering completely the plan contemplated by the trust 
instrument fer the transmission of decedent’s property, subjected the 
value of the entire corpus to estate tax liability. 


The Court was not concerned with determining whether the values of 
any property interests or intervening estates not affected by the dece- 
dent’s death and not subject to the contingent power of appointment 
should be deducted from the value of the corpus. The value of the life 
estate retained by the decedent obviously cannot be deducted. And the 
life estates of the daughters and the remainder interests of their sur- 
viving desceydants were all subject to divestment by the contingent 
power of appointment and were freed from this contingency only at or 
after the decedent’s death. There is thus no basis for deducting their 
values. 


Trust Income Held Taxable to Grantor 


Beggs v. Commissioner, U. S. Tax Court, 4 T. C. No. 125. 


In 1934 petitioner conveyed property in trust to his brother for the 
benefit of his minor children. In 1935, by separate instrument petitioner 
conveyed other property to himself and his brother; in trust for the 
benefit of his minor children. Petitioner consistently treated the 
instruments as creating one trust although not specifically authorized in 
the trust instruments. Part of the income of the trust property was 
used for the support, education and maintenance of petitioner’s minor 
children; part was used to pay premiums on insurance taken out by 
petitioner on his own life, which policies were not assigned to the trust, 
and to pay premiums on other policies owned by petitioner and not 
irrevocably assigned by him to the trust; and substantial amounts were 
loaned to petitioner in his individual capacity, and to a partnership of 
which he was a member; and trust funds were used to. purchase real 
estate used by petitioner in his business. 

~It was held that the income of the trust or trusts is includible in 
petitioner’s community income under section 22 (a), and under the. 
principle of Helvering v. Clifford, 309 U. S. 331. 
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Possibility of Reverter Subjects Full Value of Trust Corpus to 
Estate Tax 


Commissioner v. Estate of Lester Field, U. S. Supreme Court, No. 578 


The decedent, Lester Field, created a trust in 1922, which was to 
continue during the lives of two nieces and -the life of the survivor of 
them. The income was to be paid to the settlor for life, unless the trust 
was earlier terminated. If the settlor died prior to the termination of 
the trust, part of the corpus was to be continued in trust for the benefit 
of his children or their issue, subject to his right to reduce or cancel 
the amounts of their gifts. Upon the death of any beneficiary during the 
term of the trust, his share of the corpus was to be paid to his surviving 
issue, or, in default of issue, to the settlor’s surviving issue, or, if none, 
to the settlor’s brother or sister or their issue. Upon the death of his 
two nieces during the lifetime of the settlor, the corpus was to revert 
to him. -Upon the death of the two nieces after the death of the settlor, 
each beneficiary was to receive his share of the corpus. 

The decedent at no time had any issue. At his death in 1937 at the 
age of 52, he was survived by the two nieces whose lives were to measure 
the maximum life of the trust. These nieces were then aged 18 and 25 
respectively. He was also survived by his widow, a sister and issue of 
a deceased brother. 

The Tax Court held that the entire amount of $157,452.82 was 
includable in the gross estate for purposes of the estate tax. 2 T. C. 21. 
But the court below reversed and remanded the case to the Tax Court 
with directions to include in the gross estate only $24,930.76—the value 
at the time of decedent’s death of a remainder in. the sum of $157,452.82 
payable at all events upon the death of the survivor of two females, aged 
18 and 25 respectively. 144 Fed (2d) 62. The Supreme Court of the 
United States, however, reversed the opinion of the Circuit Court by 
holding the full value of the corpus subject to estate tax. 

The trust was limited in duration to the lives of the decedent’s two 
nieces. But if both nieces died before the decedent, the corpus would 
have been paid to the decedent rather than to the beneficiaries named 
in the trust instrument (in this instance the decedent’s sister and the 
issue of his deceased brother). Thus until decedent’s death it was 
uncertain whether any of the corpus would pass to the beneficiaries or 
whether it would revert to the decedent. Decedent retaining a string 
attached to all the property until death severed it, the entire corpus was 
swept into the gross estate and was taxable accordingly. 

There is no basis evident for deducting the value of the corpus for 
the period of the life expectancies of the two measuring lives, as was 
done by the court below. The estate tax is not based on the value of the 
reversionary interest of the decedent at the time of his death but on the 
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value at the time of his death of the property to which that reversionary 
interest relates. It makes no difference how vested may be the remainder 
in the corpus or how remote or uncertain may be the decedent’s rever- 
sionary interest. If the corpus does not shed the possibility of reversion 
until at or after the decedent’s death, the value of the entire corpus on 
the date of death is taxable. 

The inference from this language is that the only manner in which 
the grantor could positively eliminate all possibilities of a reversion, no 
matter how remote, would be to name some charitable institution or other 
estate tax exempt institution as a final taker in case all the other named 
beneficiaries pre-decease the grantor. 


Charitable Remainder Held Deductible for Estate Tax Purposes 


Estate of Horace G. Wetherill, v. Commissioner, U. S. Tax Court, 
4 T. C. No. 79. 

The trust indenture executed by Horace G. Wetherill provided that 
following his death the net income from the trust corpus should be paid 
to his wife during her lifetime and upon her death, to the Board of 
Regents of the University of Colorado. The trust instrument also 
provided that if the trustor’s wife should become incapacitated after his 
death, the trustee should use any part or all of the trust fund for her 
care, maintenance and support and that, further, it should pay out of 
the principal any extraordinary expenses arising from injury, illness 
or disability, provided his wife should state to the trustee that she had 
insufficient funds to provide for such extraordinary expenses. After the 
trustor’s death no part of the income or corpus was paid to his widow. 

It was held that the gift to the Regents was capable of calculation 
with reasonable accuracy and deductible in computing estate taxes. 


Irrevocable Transfer in Trust Not Subject to Estate Tax Because of 
Remote Possibility of Reverter By Operation of Law 


The Fifth Avenue Bank of New York (Estate of Henry Hill) v. Collector, 
U. S. District Court, N. Y. (E. D.). January 13, 1945 

Henry Hill died on August 11, 1941. Under date of November i, 
1934, the decedent executed a trust indenture, transferring to the Fifth 
Avenue Bank of New York, as trustee, the sum of $100,000. The transfer 
in trust by decedent was made irrevocable and provided for payment of 
income to his daughter and then to his grandson during their respective 
lives; provision was also made for payment of principal to grandson’s 
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issue, or if he left no issue, to decedent’s niece, or to the issue of niece 
and other named persons. 

The Commissioner contended that settlor made no provision for the 
disposition of the corpus in case all the named contingent remaindermen 
predeceased him or the life tenants, in which event the corpus would 
revert to the settlor or to his estate upon the death of the two life 
beneficiaries, and that this possibility of reverter would not be ter- 
minated until the settlor’s death, thus being a ‘‘transfer to take effect 
in possession or enjoyment at or after death’’ of the grantor. -Under 
this.view the Commissioner contended that the corpus of the trust is 
taxable, minus the value of the vested life estate to the daughter. 

It was held that the interests of the beneficiaries were vested under 
the trust instruments, and that no taxable interest passed upon the 
death of the grantor. The death of Henry Hill created nothing and no 
interest -was passed to or. acquired by anyone at-his death. The interest 
of the remaindermen was created..by the trust agreement and would 
ripen into. possession, not contingent upon the death of the grantor, 
but upon the death of the two life beneficiaries without regard to the 
death of the grantor. The mere possibility that—as a matter of law and 
not by the terms of the agreement—if all the named remaindermen 
predeceased the grantor or the life beneficiaries, the corpus would be 
returned to the grantor or-pass as part of his estate is too remote to bring 
this inter vivos transfer within 302 (c). Not to recognize the distinction 
which remoteness creates would be to hold that every inter vivos trust 
is subject to the estate tax, since it would be nigh impossible to negative 
the reversion of the corpus as a matter of law upon failure of the trust 
under every conceivable contingency. 


Property Subject to the Exercise of Conditional Power of Appoint- 
ment Not Includible in Gross Estate 


Clauson v. Vaughan, U. S. Circuit Court of Appeals, First Circuit No. 4020. 


Decedent. died November 21, 1938, leaving a will in which he exercised 
a power of appointment over property held in trust created by his 
father. The donor of the power had excluded certain persons and 
groups of persons as possible appointees. Under the statute in force 
at the date of death only the exercise of a general*power of appointment 
was subject to tax. The Court concludtd that the power in the instant 
case was not a general power within meaning of applicable taxing 
statute, notwithstanding the limitation on beneficiaries was narrow or 
that donee could appoint property to his own estate or creditors. Power 
was created before Federal estate tax law was enacted, so no tax motive 
existed. 


. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Government Bond Prices 

HE recent rise in Treasury 

obligations is not a passing in- 
cident of temporary significance, 
but marks the establishment of a 
new lower yield level for inter- 
mediate and longer-term Govern- 
ment securities eligible for bank in- 
vestment. 

According to Aubrey G. Lans- 
ton, vice-president of the First 
Boston Corporation, this conclu- 
sion is supported by the low in- 
prevailing in the 
Treasury bill and certificate areas. 
Combination of bank earnings 
data and the publicity which Sec- 
retary Morgenthau has been giv- 
ing to the advantages of large 
short term debt appear to indi- 
cate an increased preference for 
financing in the shorter-term and 
lower-rate «areas. Lowering of 
yields in longer-term obligations is 
incidental, and not the aim of such 
a policy. 

Mr. Lanston’s views on the Gov- 
ernment bond market are briefly 
expressed in question and answer 
fashion, as follows: 


Q: Will there be resentment or 
opposition on the part of the com- 
mercial banks to a new low level of 
yields on bank-eligible securities? 

A: The answer is, in general, a 
passive no. 

-Q: Are there any important 


terest rates 


forces outside of the Treasury 
which could impede or effectively 
obstruct the attainment of a new 
and “permanent” low level of 
yield? 

A: No. 

Q: Does the Treasury intend to 
encourage or to permit a similar 
lowering of the yield pattern on 
bank-ineligible securities? 

A: No, with some.qualifications. 

Q: Is it practical to have a 
double yield pattern—i. e., a ma- 
terial lower level of yield for bank 
eligible issues and a continuation 
of the existing pattern for bank- 
ineligible issues ? 

A: Yes. 

Q: How much lower can the 
yields pattern for bank-eligible 
issues be expected to go and main- 
tain itself? 

A: The answer may be best 
given by illustration: if the Treas- 
ury wished to confine the coupon 
bank-eligible issues 
(available in volume)-to shorter- 
term issues bearing an average 
coupon of roughly 1 per cent, then 
it is probable that the longer 2 per 
cent issues would not sell higher 
than a 1.50 per cent basis, with 


rates on 


appropriate adjustments for other 
maturity sections. 

Q: Would ‘such a new low level 
of yields increase the longer run 
problems of interest rate control? 

A: Not necessarily; actually it 
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. To improve relations with 
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might be that such problems could 
be decreased. 

Q: Can the Seventh War Loan 
goal of $14 billion be successfully 
attained if the Treasury’s request 
to. non-bank holders to refrain 
from selling outstanding securities 
is strictly adhered to in the case of 
savings banks and insurance com- 
panies? 

A: Definitely, yes. 


Post-War Planning 


Sweden, noted for its early ef- 
forts to stabilize a national econ- 
omy, has done some planning and 
investigation along this line in 
connection with the problem of 
post-war employment. Some time 
ago the Royal Swedish Commis- 
sion on Post-War Economic Plan- 
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ning was fermed, with the well 
known Professor Gunnar Myrdal 
as chairman. The Commission, to 
the best of our knowledge, has not 
as yet made its final report al- 
though it has issued various 
memoranda, 

It has been the position of the 
Commission that public investment 
should be varied in the direction 
opposite to that of private invest- 
ment. In other words, the former 
should be increased while private 
investment is declining, and de- 
creased while private investment is 
expanding. 

However, the Commission now 
points out that “. . the question of 
co-ordinating municipal invest- 
ments with the Government’s gen- 
eral anti-cyclical policy has so far 
not been satisfactorily solved, The 
possibilities of fitting municipal 
investments into the general em- 
ployment policy by expanding 
them during a depression and re- 
stricting them during a boom have 
as yet been too limited.” 

The Commission recommends 
that housing investment, even if it 
cannot be managed in anti-cyclical 
fashion, should at least be stabil- 
ized ; furthermore, that private in- 
vestment expenditures be ironed 
out. 

One of the most important as- 
pects of employment policy, it is 
recognized, is the co-ordination of 
the capital expenditures of private 
industry. Awareness of the neces- 
sity of such co-ordination is pres- 
ent both in London and Stockholm 
where, apparently, parallel lines 
of thought have been developing. 
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' As to the methods of gaining 
such co-ordination, the Swedish 
Royal Commission recommends, 
for purposes of study, the estab- 
lishment of an “Investment Coun- 
cil.” The Council is to survey 
three different methods of ap- 
proach, to wit: 

a) Voluntary co-ordination. 

b) ‘Creation of: economic incen- 
tives by investment subsidies, tax 
reliefs and interest policy, and 

c) Direct control. 

In a subsequent report, the 
Commission has recommended, as 
a‘measure toward alleviating de- 
pression unemployment, the sub- 
sidization of sales of dunable con- 
sumer goods, such as clothes and 
liousehold equipiient. 


» Deposit Ownership 


The Federal Reserve Bank of 
Richmond has conducted an analy- 
sis of bank deposits of member in- 
stitutions in its area. In this con- 
nection, the Reserve Bank points 
out that the trend of deposits is an 
important consideration for every 
bank, and two reasons are set 
forth in support of this statement. 
For one thing, some conception of 
the deposit trend is necessary in 
order to formulate a rational in- 
vestment policy. Secondly, the 
more accurate that conception, 
the better the bank will be equip- 
ped to work out a suitable pro- 
gram for the conversion of funds. 

The problem of holding cash at 
a minimum and investing it in bills 
and certificates, states a recent 
issue of the Bank’s Monthly Re- 
view, is one which ties in directly 
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with the analysis of deposit own- 
ership. For only by knowing the 
character of the receipts and ex- 
penditures of the owners of the de- 
posits, can the banker hope to ap- 
praise the probable flow of funds 
into and out of his bank. To as- 
sist him in this analysis, it is ob- 
served, is the primary objective of , 


the semi-annual deposit ownership 


surveys conducted by the various ” 
Reserve banks, ; 

Chief purpose of study of de= 
posit ownership is the determina- | 
tion of two unknowns: the volume | 
of funds which, under any con- ' 
sideration, can be regarded as 
permanent, and the minimum cash 
requirement. 

When these two queries can be 
answered with satisfaction, the in- 
vestment problem becomes one of 
utilizing the permanent funds in 
properly spaced securities matur- 
ing up to 10 years and/or in loans, 
and utilizing the balance of the 
funds above minimum cash require- 
ments for investment in bills and 
certificates. 


WAR LOAN | 
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After breaking down deposits in 
its area, the Reserve Bank survey 
observes that the changes in de- 
posit ownership are significant as 
regards the use to which they will 
be put. Noteworthy is the distinct 
tendency for personal deposits to 
rise faster than total deposits. 
This is attributed to the large in- 
creases in personal incomes and a 
disposition to save in the form of 
bank deposits. 

So long as the total deposit level 
rises, it is concluded, personal de- 
posits might well be fully invested. 
And for such time in the future as 
the banker can appraise his de- 
posit trend, and until it is possible 
for individuals to make expendi- 
tures or down payments for prod- 
ucts costing considerable sums of 
money, the bulk of personal de- 
posits could be fully invested in 
securities with maturities in keep- 
ing with the permanency of the de- 
posits. 


Deposits of firms engaged in 


trade, it is noted, have shown a 
tendency to rise somewhat faster 
than total deposits. However, at- 
tention is called to the fact that 
many firms engaged in trade, like 
automobile dealers, farm imple- 
ment dealers, and others dealing 
in durable commodities, will use 
their deposits to rebuild inven- 
tories as soon as they can do so. 
Some of these firms may also be 
prospects for loans. On the other 
hand, other retailers, like depart- 
ment and allied stores, are not 
likely to experience any material 
change in their deposit level unless 
expansion of quarters is contem- 
plated, or an increase in receiva- 
bles, relative to sales, occurs. 

Business deposits, other than 
those of trade firms, have in- 
creased only slightly of late. This 
is due, in part, to price controls 
and the fact that these concerns 
invest a larger proportion of their 
income than do individuals. Such 
firms as are confronted by con- 
tract termination may find .it 
necessary to withdraw deposits as 
soon as they are able to make re- 
pairs, replacements and ° exten- 
sions. Others, now holding large 
raw material inventories may pre- 
fer to work these down to lower 
levels and thus further increase 
deposits. 

“Appraisal of these accounts,” 
states the Review, “should give the 
bankers a working idea of what 
portion may be considered per- 
manent funds, and these perma- 
nent deposits might be invested 
in securities of appropriate 
maturities.” 
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LETS GET THE ADMIRAL HIS HORSE / 


Admiral Halsey has 
his eye on a fine white 
horse called Shirayuki. 
Some time ago, at a 
_ press conference, he 
expressed the hope 
that one day soon he 
could ride it. 
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The chap now in Shirayuki’s saddle 
is Japan’s Emperor — Hirohito. 

He is the ruler of as arrogant, 
treacherous, and vicious a bunch of 
would-be despots as this earth has 


ever seen. 


Well, it’s high time we got the Em- 
peror off his high horse, and gave 
Admiral Halsey his ride. 

The best way for us at home to have 
a hand in this clean-up is to support 
the 7th War Loan. 


Your personal quota is big— bigger 
than ever before. So big you may feei 
you can’t afford it. 

But we can afford it—if American 
sons, brothers, husbands can cheerfully 
afiord to die. 
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*64 months after war started 
ft’s a far longer and more expensive war than the last one—but this 
time the cost of living hasn’t been allowed to get out of hand. If 
you’re tempted to grumble at price-and-wage controls, look at these 
charts—and DON’T. They’re one reason to bless ceiling prices. Check 
*em whenever you shop. (They’re posted for your protection!) 


The Millionbucks get no more points than the poorest folks in town. 
Necessities are rationed to seethat each gets his share. Rationing keeps 
prices down: otherwise the man with the biggest wad of dough would 
have a terrific edge. Share and play square; pay points for every- 
thing you buy. (Shun black markets like the enemy they are!) 


—and the money you DON’T SPEND 
helps hold living costs down 


The plain bread and butter fact is this: there’s about £1.50 in people’s 
pockets for every dollar’s worth of goods in the stores. 


Splurge—buy anything you don’t actually need—and you put the 
heat on everything to rise all along tae lize. 


Save—deny yourself something you want but can get along without— 
oud you help yourseif a little today and a lot tomorrow. 


Squeeze that budget. Squeeze a little more money into your savings 
account. Squeeze a little more into insurance. Squeeze yourse/f into 
buying another War Bond today . . . and every month from now on in. 

Wise enough to harness your money for your own safety? 


ONLY YOU CAN DO IT. 
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